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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. MARILYN SHAFER PART 8

Justice

In the matter of the application of
VANESSA FRAZIER, INDEX NO. 401664/08
Petitioner,
MOTION SEQ. NO. 001

For a Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules,
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The following papers, humbered 1 to 7, were read on this petition:
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Upon the foregoing papers, the petition is granted.

Introduction
This is a proceeding brought pursuant to Article 78 challenging the determination
of the New York City Housing Preservation and Development terminating Frazier’s
Scction & assistance.
Background
Petitioner lives with two of her children at 2930 West 30™ Street, Apt. 2A1,
Brooklyn, New York, owned by respondent Sca Park West, LP. Another son, Vernon,
receives SST and lives elsewhere.,
Frazier reccived Scction 8 assistance, administered by respondent NYCHA, until
2005 when the owner “opted out” of the Mitchell-Lama program. Thercalter, she became
eligible for “enhanced” Section 8 subsidy vouchers administered by respondent HPD.
During her application process for the cnhanced vouchers, she spoke with an HPD
representative who, noting that Frazier was the “representative payee” for Vernon’s SSI

payments, advised her to include Vernon on her application, notwithstanding her

understanding that he did not live with Frazier and his income was not included in her
income. She did do. In March, 2007, Frazier was advised that her subsidy was being
substantially decreased due to the inclusion of Vernon’s SSI income in the calculation of
her income. Trazier objected to the decrease and submitted documentation that Vernon

had not resided with her since 2003. HPD terminated her subsidy based upon her failure
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“to report correct family income and household composition.” She appealed ITPD’s
decision and a hcaring was held on June 13, 2008. The hearing oflicer rejected Frazier’s
testimony that she had been told to include Vernon in her application although she retains
no part ol his income as “both self serving, and unsupported by the Record and therefore
not credible.” Frazier submitted documentation showing that she had previously reported
the correct family composition to NYCHA. The hearing otficer found that her formerly
proper reporting made “her violation with TIPD all the morc egregious™:
‘The Participant [I'razier] improperly included Vernon Evans in her (amily
composition and failed to report his income. The Participant’s motivation
for including Vernon Evans in her houschold was probably an attempt to
ensure that she would not have to move to a smaller apartiment. The
Participant was probably worried that because there were only three persons
living in a four bedroom apartment, she might have to move from the
Premiscs [in which she had lived since 1994]. Therefore, T speculate that
the Participant included her son Vernon even though he was not actually
living in the Premiscs. This is a significant violation and is ground for
termination.
However, the Participant was unsuccessf{ul in her attempt to obtain a four
bedroom voucher. HPD’s rules regarding unit size and subsidy standards
resulted in her being granted a three bedroom voucher — despite her
inclusion of Vernon Evans.
Discussion
“It is well settled that judicial review in an Article 78 proceeding is limited to a
determination of whether the administrative action complained of is arbitrary and
capricious, or lacks a rational basis” (In re Application of Chelrae Estates, Inc. v State

Division of Housing and Community Renewal, Office of Rent Administration, 225 AD2d

387,389 [1* Dept. 1996]). In Pell v Board of Education of Union Free School District,
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the Court of Appcals defined arbitrary and capricious action as “action without sound
basis in reason and generally taken without regard to the facts” (Pell v Board of
Education of Union Free School Dis trict, 34 NY2d 222,231 [1974] The court has the
power to review, either as a matter of law or an cxercisc of discretion, the measure of
discipline imposed by an administrative agency. (Bovino v Scott, 22 NY2d 214 [1968].
The court will annul a sanction when it is so disproportionate to the offense, in light of all
of the circumstances, as to be shocking to one’s sense of fairness. (Pell, supra).

This Court finds that, in light o[ all the circumstanccs, the penalty imposed,
termination of Frazier’s subsidy, is so disproportionale to the offense as to be arbitrary
and capricious.

While this Court cannot review the hearing officer’s findings with respect to
Frazier’s credibility, his “speculation” regarding her “true motivation™ is similarly
without basis in the record. Moreover, ¢ven if his speculation is accurate, and Frazier lied
in order to get a bigger apartment, the record shows that she did not get a bigger
apartment. She obtained no benefit whatsoever from her conduct.

This Court finds that to deprive Frazier and her family of their subsidy and their
home of 14 ycars is disproportionate to her “offense”, especially in light of the facts that
(1) the officer did not reject I'razier’s testimony that Vernon is not part of her household
and his income is not a part of her household incomc; and (2) Frazier obtained no benefit

(rom including Vernon in her application. The balance of equities tips in favor of
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Frrazier. vis. This Court annuls the HPD’s decision to terminate Frazier’s subsidy and
directs the matter be returned to the HPD for further proceedings in accord with this
decision.

We have considered the other arguments raised by the parties and find them to be
withoul merit.

Accordingly, it is hereby

ORDERED, that the petition is granted; and it is further

ORDERED, that the matter is returned to the HPD for further proceedings in
accord with this decision; and 1t 1s further

ORDERED, that the Civil Court eviction proceeding, Sea Park West, LP v
Vanessa Frazier, L&T Index No 63962/08 (Civ Ct Kings Co), be stayed pending
determination of the above proceeding.

This retlects the decision and order of this Court.

Dated: n/ %/ Db/
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