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Upon the foregoing papers, it is ordered that this motion 

Based on the foregoing, it is hercby 

ORDERED that the tiiotioii by plaintiff pursuant to CPLR 6 321 1 dismissing defendant’s 
ffnnative defenses is granted; and it is further 

ORDERED that the motion by plaintiff pursuant to CPLR 4 3212 for summary judgmenl 
n the theory of account stated in its favor and against defendant for the full aiiio~unt sought in  the 
omplaint is denied; and it is further 

ORDERED that the motion by plaintiff pursuant to CPLR 4 3212 for summai.y judgment 
n the theory of breach of contract in its favor and against defendant is denied; and i t  is furthcr 

ORDERED that dcfendant serve a copy of this order with notice of entry upon all parties 
Iithin 20 days of entry. 

This constitutes the decision and order o€ the Court. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35  

XEROX CORPORATION, 

Plaintiff, Index No. 600535/08 

-against- OECISIONlORDER 

PANAM MORTGAGE & FINANCIAL SERVICES, NC., 

Defendant. 

EDMEAD, 1.S.C. 

JMEMORANDUM DECIS 

In this action, plaintiff Xerox Corporation 

alleged breach of an equipmcnt lease agreement and failure to pay accounts stated. Plaintiff now 

moves the Court pursuant to CPLR 8 321 1 to strike lhe affiniiative defenses of dcfendant Panam 

Mortgage & Financial Services, Inc. (“defcndant”), Plaintiff additionally moves pursuanl to 

CPLR 4 3212 for suinmary judgment in favor of plaintiff and against defendant. 

Bli ckgrou t i d  

On or about November 11, 2003, plaintiff and defendant enlcred into a written lcase 

agreement whereby defendant leased a photocopier and related equipment from plaintifr for a 

period of sixty rnoiitlis, with a periodic base charge of $380.64 (tlie “first lease”). According Lo 

defendant, tlie copier repeatedly malfunctioned and therefore defendant asked plaintiff for a more 

durable replacement copier. According to plaintiff, 011 or about March 30, 2005, plaintiff and 

defendant entered inlo a new written lease agrement for a different copier and related equipment 

for a period of sixty months, with a periodic base charge of $8 13 -99 and with a trade-in 

allowancc of $4,970.00 (the ‘‘secoiid lease”). It is undisputed that, on or about April 15, 2005, 
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defendant replaced the original copier with a dirferent model. Thereafter, dcfeiidaiit began 

making monthly payments to defendant of approximately $882 through May of 2007, after which 

payments ceased. On or about November 7, 2007, defendant sent a letter to plaintiff “opting out 

of thc above-referenccd lease contract nimiber # 703328 195.”’ The letter additionally stated, 

“Due to the troubled mortgage market, Panam is unable Lo make its payments and is preparing to 

go out of business. As such we request that you kindly contact us i n  order to make al-rangemcnts 

to pick up the equipment immediately.” 

Thercafter, plaintil‘f conimenced this action for breach of thc second lease. On or itbout 

March 25, 2008, defendant senfed its answer, which consisted of 16 ai‘fiiiiative defenses. 

PlirititlSfs Corrtenfious 

In support, plaintiff subniits an affidavit from its litigation spccialist, Anita McGoverii 

(“McGovem”), who states that the copicr was delivered to defcndant pursuant to the second 

agreemcnl, that dated invoices were sent to defcndant on said dates, and that defendant made 

payments through May 2007 in accordance with the invoices under the second agreemcnt. As a 

result of defendant’s default in paynicnts, “all of the obligations of defendant, due and to become 

due under the Lease, were accelerated and becallle iminediately due and payable,” for the amount 

indicated on the invoices attached to the conzplaint, plus interest and costs in collection, pursuanl 

to paragraph 12(B), Fuitlier, payment of the accounts stated has becn deniandetl but has no1 bccn 

made, and 110 objection has been made 10 the accounts stated. Despitc sending thc invoices and 

“repeatcdly” demanding payment of the amounts dile and owning from defendanl, defendant 

failed to pay such amount, citing “bad times in the industry” as rcasoii for its nonpayment. 

‘This Court could not locate any “Lease #” on cithcr tlic first or second lease. 
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Plaintiff iiirther contends that each of defendant’s affirmative defenses lacks merit. 

Specifically, plaintiff contends that it clearly apprised defendant of the claims against i t ;  thus, i t  

did not fail to state a claini upon which relief could be granted. Plaintiff disputes defendaiit’s 

lack ofjurisdiction defense by asserting that its affidavit of service on Ihe defendant is p-[/ /zu 

facie proof of proper service and that defendant has failed to adequately disputc the content or 

veracity of the affidavit. Moreover, because defendant failed lo move for judgment on thc 

ground of improper service within 60 days afier pleading such, defendant has \vat vcd tha t  

objection. 

Plaintiff also asserts that defendant’s affirmative defense of no contractiial relationsliip 

bctweett the parties is “ridiculous,” as demonstratcd by the copy of thc second lcase betwecn the 

two parties, which was atlaclied to plainlirf s complaint. Plaintiff disputes defentlaiit’s 

affirmative defense that payinents were made iii full by pointing out that defendant cannol show 

that the attached invoices Froin plaintiff to derendant have been paid. 

Plaintiff contends that defendant’s affirmalive defenses of fraud and duress should be 

stricken, as defendant has failed to providc evidence of either. Regarding defendnnt’s “niiilual 

mistake” defense, plaintifl‘assci-ts that there was no mistakc on its part, and that deferidanl’s 

actions of executing the lease, in  addition to accepting and using the leased equipment, 

demonstrate that it also intended to enter into the lease. 

Plaintiff contends that it is not aware of any existing “conditions siibsequcnt” that could 

have provided a basis for such a defcnse to this 

affimiative defense that it has fulfilled all of its 

light of the unpaid invoices to which defendant 

action. Plaintiff further conleiids that dcfendant’s 

obligations under the lease s l io~~ld  be stricken in 

did not objcct. Plaintiff also asserts that 
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defendant cannot cancel the lease at ils whim. 

Further, defendant’s affirmative defense that plaintiff failed to fulfill its obligations uiider 

the lease to defendant lacks merit because plaintiff delivered the equipment which was the 

subject of the lease to dcfendant, and derciidant made multiple payinents for said eqiiipnlcnl 

before de fau I ti ng , 

Plaiiitiff contends [hut defendant’s assertion that plaintiff failed to provide tiniely notice 

of default is untrue; plaintiff repeatedly, via telephone and invoice, demanded payment from the 

defendant sincc June of 2007. 

Plaintiff also argucs that there is no basis for defcndant’s aflimiativc defense of 

unconscionable conduct, which, in any cvent, “has little applicability i n  the coninlei-cia1 setting." 

Plaintiff asserts that uncoiiscionability rcquires a demonstration of both procedural and 

substantive irnconscionablity. As such, plaintifl’notes that defendant has failed to demonstratc 

that the process of entering into the lease was unconscionable, as dcfendant hnd iiuiiicrous 

options in tcmis of the coinpany it could have leased from in addition to the equipment i t  could 

liave leased. Furtherinore, defendant has not demonstrated that the terms of the lcase 

uiireasonabl y favored p I ai iiti ff. 

In addition, plaiiiti ff contends that defendaiit’s affirmative defense alleging that grnnting 

plaintiff relief would result i n  unjust enriclimt’nt is wilhout merit, as plainti ri’ only secks the 

bcnefit of the bargain made between the parties. Plaintiff also contends that dereenclant’s 

affirniative defense that plaintiff failed to mitigate its dainages is unsubstantiated, noting that it is 

dcfendant’s burden to prove that  the damages could have bceii mitigated. 
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Dcfemhnt ’s Opposition 

Defendant contends that, although it entered into the first lease iii Novcrnber 2003, i t  

never entered into the second lease, and that the second lease is not genuine, but rathcr rabricated 

by the plaintiff. It  was no1 until this action was cominenced that defendant discovered this 

fraudulent agreemcnt. 111 an affidavit by defeiidnnl’s president Bnlraiii Kakkar (“Kakka~.”), 

Kakkar attests that thc signature appearing on the first page of thc second leasc attached to the 

plaintiffs complaint is 1101 his signature, and that defendant did not authorize aiiyone to sign this 

document on its behalf. In further support, dcfciidant notes the following discrcpancies in the 

second lease: first, the date of March 3 1, 2005, is stamped on the first page of the second lease; 

yet, the handwritten date appearing next to Kakkar’s alleged signature, which was not witnessed, 

is March 30,2005; second, the phone number next to Kakkar’s alleged signature is not his p11011c 

number; third, thc date stamped on the balance of the pages to the second lease is December 9, 

2005, almosl nine months after the purported sccoiid lease was allegedly executed by Kakkar. 

Defendant also asserts that, after rcceipt of the replacement copier in April of 2005, 

plaintiff began billing defendant $890.73. Defendant states that i t  assumed that this new “lem”2 

was “premised 011 a modification of an carlier shipped defective copier that was subscqiIently 

replaced.” Defendan1 argues that plaintirf Failed to properly account for the rctuiii of the first 

copier. According to defendant, plaintiff iqxesented (hat il would give defendant a credit for the 

16 months defendant already paid under the first lease and that “the new lease would be for the 

remaining tcmi of the 60 inoiiths or for an additional 44 months.” Dcfendaiit asserts lhat i t  paid 

2Although defendant denies signing the stcond lease, il acknowledges the existence of a second agreement 
that begari when the new copier was received, and refers LO this agreement as a “lease” in its opposilioil pnpcrs. 
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for the replacemciit copier until June of 2007, the point at which it  began to regularly brcak 

down. Although defendant asked plaintiff to reinovc the “useless and disruptive” niachinc, 

plaintiff “refused to pick up the inachinc or respond” to defendant’s request. Ddendant claims 

that it acquired a photocopier from a different company in September of 2007 and I h a t  i t  

continued to request that plaintiEf remove its machine. Defendant is willing to pay for the copier 

through the period that it actiially used the copicr and [he copier properly worked. 

Plnirrtif‘s Reply 

Plaintiff contends that defendant fails to raise ;I triable issue of fact sufficient to overcome 

plaintiffs motion for summary judgment. Plaintiff asserts that defendant’s contention that it did 

not sign the second lease is belied by thc fact that defenclan t iiiade payiiients thercunclcr. 

Plaintiff additionally coiiteiids that, even if defendant had not signed the sccoiid Icase, as 

a matter of law the lease was ratified by defendant’s payments that had continucd for inore i l m  

two years. Furthennore, defendant’s assertion that it believed its payments were imder the initial 

lease is belicd by the fact that the paymenis were made lor an amount that was consisterit with 

the second lease. 

Plaintiff also denies that defcndant asked plaintiff to rcmnve the photoco],ier because it  

was dcfective; rather, defendant, as stated in its letter to plaintiff dated November 7, 2007, 

requested that plaintiff pick lip the cqiiipnient because the troublcd mortgage ma1 ket prevented it  

from being able to make the reqnired payments. 

Plaintiff fiirther contcnds that defendant’s argument that thc second lease was ;I forgery IS  

flawed; the first leasc, which ddendant ackiiowledgcs as valid, also contains a similar 

discrepancy bctween the date stamped and date handwritten next to defendant’s signallire. 
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Finally, plaintiff argues that, as per paragraph I 1 of the lease and Coniiiieiit 1 to UCC 4 

2A-527, il was under no duty to mitigate its damages by picking up the equipment rrom 

defendant. 

Aiiulssis 

I t  is well settled that where a defendant is the proponent of a motion for stimmary 

judgment, tlie dcfendanl iiiust establish that the “cause of action , . . has no merit” (CPLR 

3212[b]), sufficient to warrant the court as a matter of law to direct judgment in his or her ljvo, 

( B w h  17 St. Cluire‘s Hosp., 82 NY2d 738, 739 [1993]; Wiiwgracl vNew York Uiiiv. Mecl. Ctr., 64 

NY2d 85 1 ,  853 [1985]; Wright v Nnlioirul Ai7zu~enierz/s, Inc., 2003 N.Y. Slip 01,. 5 119O(U) [Sup 

Ct New Yorlc County, Oct. 21, 20031). ‘This standard requires that lhc proponent o f a  motion for 

summary judgment make apriniafucie showing of entitlement to judgment as ;1 iiiatter of law, by 

advancing sufficient “evidentiary proof in admissiblc Form” to dernonstratc the abscnce of any 

material issues of fact ( IVineymclv N ~ M ’  Yor-k Uiiiv. Med. C’tr . ,  64 NY2d 85 I ,  8.i13 [ 19851; 

Zitckemian I) City of New York, 49 NY2d 557, 562 [ 19801; Silver-mrin v Perlbindcr, 307 AD2d 

230, 762 NYS2d 386 [ l ”  Dept 20031; Thomas v Holzberg, 300 AD2d 10, 11,751 NYS2d 433, 

434 [ l “  Dept 20021). Thus, the motion must be slipported “by affidavit [from a person lia\(ing 

Imowledge of the facts], by ;i copy of thc plcadings and by other available proof, such ;IS 

depositions” (CPLR 5 3212[b]). 

Alternatively, to defeat a motion for sunimary judgment, the opposing pal ty must show 

facts sufficient to require a trial of any issue of fact (CPLR $3212[b]). Thus, where [he 

proponent of the motion makes aprinia,fucie showing of entitlement to summary judgment, lhc  

burden shifts to the party opposing the motion to demonstrate by admissible evidcncu thc 
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existence of a factual issue requiring a trial oftlie action, or to tendcr an acceptable excuse for his 

or her failure to do so (Vernicffr~ v Keiiwor[h Trirck Co., 68 NY2d 7 14, 7 17 [ 19861; ZwJrc/wiu/i 1’ 

City of New York, supni, 49 NY2d at 560, 562; Forrest 1) JewisJi Giiiklfor the lllind, 309 ADZd 

546, 765 NYS2d 326 [ 1 Dept 20031). Like the proponent of the motion, the parly opposing thc 

motion must set forth evidentiaiy proof in admissible rorm in support of his or IICT claim that 

material triable issues of  facl exist (Zidei-ntun, supi~ i  at 562). Opponcnt “must assemble ant1 Illy 

bare [its] affirmative proof to demonstrate that genuine issues of Fact exist” and “the issue iiiiist 

be shown to be real, not feigned since a sham or frivolous issue will not preclude summary 

relief’ (Korrfeld v NRX Techizologies, I K ,  93 AD2d 772 [ 1st Dcpt 19831, crfscl, 62 NY2d 686 

[ 19841). 

Rrsuch oJ’Coiitrcrcl 

To establish a cause of action for breach of contract, plaintiff must establish thc m:ikiiig 

of an agreement, the pel-fornmicc by that party, breach by the other party, and rcsulting damages 

(see Volt Delta Resowces LLC v Soleo Conintuiticntions 61c., 1 1 Misc 36 1071, 8 16 NYS2d 702 

[Supreme Court New York County 20061, citing P~criri ~ F w i n ,  1 16 AD2d 694, 695 [2d Dept 

19861). The essential ternis of the parties’ purported contract, including the specific provisions 

of the contract upon which liability is predicated, must be established (( Voll Delki Resources 

LLC v Soleo Conirnzinicoliorts Itic., 11 Misc 3d 1071 citing Szd v Sild, 21 1 AD2d 423, 424 [ ls t  

Dept 19951; and Curiiglicr v Chicago Tribune-New Yoi-k News Syizdiclite Iitc., 204 AD2d 233, 

234 [lst Dept 19941). The plaintiff must cstablish the teints of tlie agreement upon which 

liability is predicated by making specific refereiice to the relevant portions of the contracl or by 

atlaching a copy of the contract to the complaint (Atlarilic Veul & Lamb, Inc. 1’. Silliket., I I I C , ,  
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11 Misc 3d 1072, S16 NYS2d 693 (Supreme Court New York County 20061 ciliirg C7iiysler 

Capital Corp. 1’ Hilltop Esg Furms, I i i ~ . ,  129 AD2d 927, 928 [1987] and accord V d l q  Cctrlilluc 

Corp. v Dick, 238 AD2d 894, 894 [1987]). 

Plaintifys submission of the March 2005 contract signed by both parlies, III  addition Lo 

the invoices and billing records thcreundcr, constilules sufjicient evidcnce to make a / m n i n J / c / c  

showing of defendant’s liability for breach of the second lease. Consequently, the burdcri shifts 

to the defendant to provide evidence sufficient 10 raisc a triable issue of fact to rebut plaintifrs 

primafcrcie showing of entitlement to summary judgment under this theory. 

In dcfensc, defendant argucs that the signature of its representativc 011 the sccoiitl laasc 

was forged. In support, dcfendant offkrs an affidavi 1 of i ts representalive whose nanie appeared 

011 the signature line of the second lease attesting  hat the signature was not his, i n  addition to 

evidence of date and phone nuiiiber discrepancics 011 the lease. 

The Courl of Appcals has asserted that “[s]omcthing inorc than a bald assertion of forgery 

is required to create an issue of fact contesting the authenticity of a signature” (B[irrcc) / ’Op14~(1/ ’  

North Aincricci v Viclogi Taxi Mmiagenrerrl, Itic,, 1 NY3d 381, 384 [2004]). For example, in 

Senboctrd Surety Co. v The Earthline Corp. (262 AD2d 253, 253 [ 1 ’‘ Dept 1999]), thc First 

Department held that a “detailed affidavit” was sufficient to raise a triable issue of Lwt ixg i rd ing ,  

the issue of forgery, which is consisknt with U L ~ ~ Z C O  P o p l a r ,  as it was niorc lhan a %Id 

assertion.” Furthemiorc, the Court noted that “discrepancies on thc face o r  the notary’s 

acknowledgment” added support to the claim of forgery (id). Similarly in Urix Fiiiairrird 

Services, Inc. v Laroitgci (2007 WL 2236593 [SLIP Ct NY County 2007]), the Supreme Court 

stated that an avernieni that the signature \YBS not that of+ the affirmant suffcienLly raiscrl ;in issuc 

9 

[* 10 ]



of fact regarding the allcged forgery, where defcndant submitted copies of his signature in Turthcr 

support of his forgery claim. Evidently, defendant provided more than a conclusory assertion or‘ 

forgery. Likewise, the Supreme Court in Alvidrez v Roberto Coin, Inc. (791 NYS2d 344 [Sup C‘L 

NY County 20051) applied Brtnco Popular to a case of alleged forgery in which the alfcgecl 

signer averrcd that the signature was not hers. Thc plaintiff subniitled ail affidavr t allcstiiig that 

her mother (who allegedly signed the coiitracl) was iiot i n   he country where the contraci was 

allegedly signed on or aroiind the date or  tlie contract. The court held that this WIS siiflicicnt 

evidence to support plaintiffs mother’s avernlent that the signature was not hcrs and rebut thc 

opposing party’s prima facie case that plaintiffs mother had signed the contract. 

111 the case at bar, defendant’s president, Mr. Kaklcar, attests that the signaturc 011 thc 

second lease subinitted by plaintiff is not his. As a bald assertion of forgery is not enough to 

rebut plaintirf s priniafi ioe case that thc lcase was agrecd to by defendant (Banco Popi/Inr, 

supra), the Court niust ex:iniine thc additional allegations to deter-niinc whetlier an issue of fact 

exists as to whether defendant agreed to the tenns of the second lease, on which plaititi I’f s 

complaint rests. In addition to his “bald C O I ~ C I U S ~ O ~ ”  rcgarding his signature, he fiirlhcr attcsts 

that (1) date stamped 011 the first page is different from the date appearing next to his pnrportcd 

signature, (2) tlie typed leleplione number appearing next to his purported signature was not his, 

and (3) thc dates appearing on several pages of thc second lease post date his purported signatiirc. 

Defendant’s argument that tlie discrepancy between the sigilatiire date and cla(e stanlpcd 

on the first page of the contract is pioof of a forged signature is inconsequcntial, givcii  hat the 

same date discrepancy appears on the initial lcase, which defendant acknowlcdges as valid. 

As to defendant’s claiin that the typed plione nunibcr is not his, si~cli discrepancy, 111 and  
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of itself, is insul'iicient to raise an issue of' fact as to whether defendant agreed to the second lcase 

at this juncturc. 

ilowever, the post dated pages of the second lease ( i  e , those dated Decembcr 9,2005) is 

unexplained by plaintiff. Yet, these post dated pages contain paragraphs that address the 

plaintiffs obligation to resell the leased equipment in the event of a default by lcssee, which 

pertains to the issue of mitigation as well as the plaintiffs right to accelerate thc second lease in 

the cvent of a de i 'd t .  Thus, as to defendant's allegation that it is rclieved from liability under 

either lcase due to plaintiffs failure to remedy the copier's defective condition, the issue of the 

date discrepancy on the additional pages of the lease (those dated December 9, 2005) is relevant. 

Further, to the extent plaintiff relies on the additional, post dated pages to support the sums 

sought in the complaint and in this motion, such additional pagcs, dated alter defendant 

purportedly signed the first page of the second lease, are insufficient to support plaintiffs claim. 

Therei'orc, the braiich oi'plaintiff s motion for sunimary judgment on its breach of contract claim 

is denied, at this juncture. 

Accounl Stafed 

Plaintiff also asserts that defendant is liable on a theory of account stated. An account 

stated is an agreement between the parties to an account based upon prior transactions betwccn 

them with respect to the correctness of the separate items composing the account and the balance 

due, if any, in fuvor of one party or the other (see 1 NY Jur, Accounts and Accounting, $ 5  5-7). 

In the casc of an existing indebtedness, the agreement may be implied as well as cxpress ( ~ f .  

Gurney, Becker tB Bourne v Benderson Dsv C'o., 47 NY2d 995, revg 62 AD2d 1165). An 

agreement may be implied i f a  party receiving a statement of account keeps it without objecting 
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to it within a reasonable time, because the party receiving the account is bound to examine the 

statement or to procure someone to examine it for him, and object if he disputes its correctness 

(Peterson v IBJ Schrodw Bunk & Trust Co., 172 AD2d 165, 167, 567 NYS2d 704,705 [ 1 st Dept 

19911). If he admits it to be correct it becomes a stated account and is binding on both parties 

(Rodkimon v Huscker, 248 NY 480 [ 19281). I lowever, “[tlhe rule that an account which has 

been rendercd and to which no objection has been made within a reasonable time should be 

regarded as admitted by the party charged as prima facie correct assumes that there exists some 

iiidebtedncss owing between the parties . . .” (Gurney, Becker & Bourne, Inc., v Benderson 

Developmen1 C h ,  Inc., 47 NY2d 995, 996 [ 19791). Thus, while the retention of invoices without 

objcction mciy be deemed an acquiesccnce, situational factors must be taken into account to 

determine whether the plaintiffs prima,fh.cie account stated claim has been made (Intermun 

Inu‘us~ricrl Produuls, Ltd., v R.S.M. Electron Power, Inc., 37 NY2d 15 1, 154 [ 1975 1; Newhurger- 

Morris (‘0. v Tdcott, 2 19 NY 505, 5 1 I [ 19 161; see also Morrison <.’ohen Singer & Weinstein, 

LLP v Ackermun, 280 AD2d 355 [2001]). 

In the case at bar, plaintiff submitted an affidavit of its employee attesting to evidence in 

the form of copies of a signed equipment lease, invoices, billing and payment records showing an 

amount due and owing, and indicating that such invoices were sent to defendant and not objected 

to by the defendant. Additionally, plaintiff alleges that defendant was in possession of a 

photocopier owncd by plaintiff and had been paying for said copier in accordance with the 

second lease and monthly invoices for sevcral months beforc defaulting. Additionally, defendant 

sent plaintill’ a lctter opting out of a lease between thc parties because of financial difficulties 

after having failed to pay sevcral invoices. Thus, plaintiff has made aprimlr facie showing of an 
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account stated claim. 

In opposition, defendant does not deny that it received the invoices, or claim that it 

disputed the amount of any of the invoices, “The very meaning of an account stated is that the 

parties have come together and agreed upon the balance of indebtedness ... so that an action to 

recover the balance as upon an implied promise of payment may thenceforth be maintained” 

(Interman Indus. Prods. v R.S M. Electron Power, 37 NY2d 15 1, 153-54 [ 19751, quoling 

Newburger-Morris Co. v Tdcntl, 219 NY 505, 5 12 [ 19161). There is no indication that 

defendant ever objected to the aiiiount due under any of the invoices sent by plaintiff prior to 

submission of its answer dated March 25,2008. Defendant does dispute, however, the 

underlying indebtedness, including the validity of the lease submitted by plaintiff, which includes 

the length of the agreement and the parties’ rights and remedies in the event of a default, and the 

acceptability of thc photocopier that was thc subject of the agreement. Thus, the Court must 

examine the evidence on the record regarding the facts and circumstances surrounding the 

invoices to ascertain whether they can be deemed an account stated. 

As discussed above, defendant did not meet its burden in providing evidence to rebut 

plaiiitiffs primatuck showing that the iirst page of the lease, which contained the price term and 

length of the agreement, was valid, Additionally, defendant had been paying plaintiff the 

amounts statcd on the monthly invoices through May of 2007, which closely resembled the 

amount reflected on the first page o f  thc second lease. Furthermore, defendant did not dispute 

plaintiffs assertion that similar invoices were mailed to it through December 2007 or that 

defendant mailed plaintiff a letter in November of 2007 attempting to “opt out” of the lease. 

Thercfore, thc record supports a finding for an account stated claim in the amount reflected in the 
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unpaid monthly invoices that through November 2007. 

However, the final invoice from plaintiff to defendant, datcd December 22,2007, for an 

amount of $18,680.77, appears to arise from the additional, post dated pages of the leasc 

containing the acceleration clause and the rights and remedies of the parties in the event of a 

default. In the absence of any explanation regarding these date discrepancies. this Court cannot 

conclude that plaintiff is entitled to thc accelerated damages undcrlying the December 22,2007, 

invoice. 

Plaintiffs reliance on Edison Stone C'orp. v 42"" Street Developrnenl Corp. (1 45 AD2d 

249 [ 19891) for the proposition that defendant ratified the entire second lease by making 

payments at the agreed upon price for over two years, is misplaced. Edison S o n e  concerned a 

dispute alleging economic duress, with no allegations that the promissory note at issue was a 

forgery or had not been agreed to, in full, at the time. Whilc defendant can be said to have 

ratificd the higher price term associated with the replacement copier by virtue of payments made, 

the price term is not disputed by defendant. 

Based on the above, the Court concludes that plaintiff established its account stated claim 

in the amount reflected in the November 2007 invoice. However, because this Court cannot 

conclude that defendant signed a contract that included a right to accelerate the second lease in 

the evcnt of a dcilult, suiiimary judgment in favor of plaintiff for the full amount sought in the 

complaint and as sought in its motion is denied. 

Colleclion C h ~ f s ,  und Altorney 'A Fees 

Similarly, to establish its right to costs associated with the collection of these payments 

and attorncy's fees in the cvent of a default by Icssor, plaintiff relies on paragraph 12 of the 
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second lease. As discussed above, in the absence of an explanation regarding the significant 

date discrepancies, this Court cannot find that this lease was entered into by the parties in March 

of 2005. Thus, plaintiff‘cannot rely on these provisions to establish its right to collection costs 

and attorney’s fees. 

Aj’irmative Defenses 

Furthermore, the Court notes that defendant’s submissions do not addrcss the branch of 

plaintiff’s motion seeking dismissal of defendant’s affirmative  defense^.^ Because dcfendant 

fails to oppose plaintili’s motion to strike the alllrmative defenses raised by defendant, each of 

defendant’s ailhnativc defknses is hereby denied without discussion (see Marine Midland Bank, 

N A .  v Virginiii Woods, Ltd., 574 NYS2d 485 [Sup Ct NY County 19911). Plaintiffhas 

established entitlement to recover from defendant the sun1 of its seven unpaid monthly invoices 

from June through Deccrriber submitted to defendant without objection, plus interest (CPLR 4 

5001; see Durhy d Darhy, PC v VSl  Internulional, Inc., 95 NY2d 308 [2000]), on the theory of 

account stated. 

Conclusion 

Based on the forcgoing, it is hereby 

ORDERED that the motion by plaintiff pursuant to CPLR 9 321 1 dismissing defendant’s 

affirmative defenses is granted; and it is further 

ORDERED that the motion by plaintiff pursuant to CPLR 8 321 2 for summary judgment 

Plaintiff failed to specifically address defendant’s thirteenth affirniative defense (numbered by defendant 
as a second paragraph 8) asserting that plaintiff’s c l a i m  were barred by the doctrine o f  cquitnble estoppel. Notably, 
the defcndant provided no evidence or factual allegations to support the defense in either its initial answer or 
opposition to plaintifl’s motion. 
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denied; and it is further 

ORDERED that the motion by plaintiff pursuant to CPLR $ 3212 for suinniary judgment 

on the theory of breach of contract in its favor and against defendant is denied; and i t  is ruI-lIicr 

ORDERED that dcfendant scrve a copy of this order with notice of entry iipoii all parties 

within 20 days of entry. 

This constitutes the decision and order of the Court. 

Dated: December 18, 2008 
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