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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

JAMES CARBONE, GIROLAMO CUCINELLA 
AND MICHAEL BETTIGOLE 

X ______----______--I_I_________________ 

Plaintiffs, 

-against- 

243 E. 118T'1 ST., LLC, 

Defendant, 

243 E. 118"l ST., LLC, 

Third-party Plaintiff, 

-against- 

STEWART TITLE INSURANCE COMPANY, ET AL. 

JANE S. SOLOMON, J. : 

INTRODUCTION 

In an action for speci 

Defendants. 

: INDEX NO. 1 0 0 4 2 2 / 2 0 0 6  

: THIRD-PARTY 
: INDEX NO. 590274/2006 

RECISION AND ORDER 

-X 
No. 00  

contract, the vendor commenced a third-party action against a 

title insurance company based on the company's disclaimer of 

coverage and moved for summary judgment on its declaratory 

7 

judgment and bad f a i t h  causes of action. As set forth below, the 

motion is denied. Further, upon searching the record, the C o u r t  

dismisses the third-party complaint as against the insurer. 
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FACTUAL RACKGROUND 

In January of 2004, 243 East 1 1 8 t h  St., LLC ( “243  LLC”) 

acquired the building located at the address in Manhattan 

referenced by its name (the “Property”) from 243 East 118th 

Street Realty Corp.  (“243 Corp.”). Gerald Migdol and Sheri 

Migdol (the “Members” or the “Migdols”) were and now are the sole 

members of 243 LLC and each owns a 50% interest. 

with the purchase, 243 LLC purchased a title insurance policy 

(the “Purchase Policy“) from Stewart Title Insurance Company 

(”Stewart”). The Purchase Policy and the title report issued in 

connection with it did not reveal that a mortgage that 243 Corp. 

obtained in 1999 from the West Coast Guaranty Bank ACF Edwin V. 

Cooksey ,  I R A  (the “Cooksie Mortgage”) in the amount of $285,000 

remained of record. 

In connection 

Under Section l ( a )  of the Purchase Policy, an insured 

is defined as the named insured (243 LLC) as well as “those who 

succeed to the interest of the named insured by operation of law 

as distinguished from purchase, including, but not limited to 

h e i r s ,  distributees, survivors, personal representatives, next of 

k i n ,  or corporate or fiduciary successors.” Section 2 provides 

that coverage under the Purchase Policy shall continue in favor 

of the insured after a conveyance of title “only so long as the 

insured retains an estate or interest in the land, o r  holds an 

indebtedness secured by a purchase money mortgage given by a 
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purchaser from the insured, or only so long as the insured shall 

have liability by reason of covenants of warranty made by the 

insured in any transfer or conveyance of the estate or interest." 

Section 32(A) (1) (a) of the 2001 Title Insurance Rate Service 

Association ("TIRSA") Rate manual provided for the continuation 

of insurance if title is transferred in certain enumerated ways. 

If title is transferred in a manner listed in that section, 

coverage will continue as long as: (a) "there is no change in the 

beneficial ownership as the result of" the transfer; and (b) "the 

transfer is made for no consideration.'' Although numerous t y p e s  

of transfers are specifically set forth in that section, 

nominee/principal transfers are not listed among the kinds of 

transfers that would allow coverage to continue.' 

In April of 2004, 243 LLC transferred the Property to 

the Migdols for ten dollars consideration. The transfer was 

made in connection with the procurement of a mortgage loan made 

by Wells Fargo Home Mortgage and secured by the Property. In the 

loan documents, the Migdols warranted that they were the lawful 

owners of the Property. A new title report was done and a new 

title insurance policy was issued by First American Title 

Insurance Company of New York to the lender. As with the 

'Section 32 (A) (1) (a) of the TIRSA rate manual was 
subsequently amended in 2007 to specifically include such 
transfers in the list of transfers that would permit coverage to 
continue. 
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Purchase Policy, the t i t l e  report issued in connection w i t h  t h i s  

policy did not show that the Cooksie Mortgage was still recorded 

against the Property. In October of 2004, the Migdols 

transferred ownership of the Property back to 243 LLC for t e n  

dollars consideration. In November of 2004, a mortgage 

foreclosure action was commenced against 243 LLC by the holder of 

the Cooksie Mortgage. On December 9, 2004, the Migdols were 

personally served with the summons, verified complaint, and 

notice of pendency. In June of 2006, the Court awarded summary 

judgment in f a v o r  of the creditor. 

On December 17, 2004, eight days after the Members were 

served in the Cooksie Mortgage foreclosure action, 243 LLC 

contracted to sell the Property to t h e  plaintiffs. A closing was 

scheduled for November 30, 2005. However, before that date, an 

amended title report was issued with an exception for the notice 

of pendency filed in connection with the Cooksie Mortgage. A 

problem also surfaced with respect to a bankruptcy proceeding 

relating to the Property? 243 LLC's attorney contacted Stewart 

about the difficulty regarding the bankruptcy filing and 

requested Stewart's assistance in resolving the issue. In 

243 Corp. was one of a number of real estate ventures 
affiliated with the Greenblatt family which filed for bankruptcy 
relief in 2004 and 2005. Indeed, in 2007, 243 LLC and Mr. Migdol 
were sued in an adversary proceeding in those cases. Moreover, 
the Greenblatts were named as third-party defendants in this 
action. 
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response, on December 14, 2005, Stewart disclaimed coverage 

the Purchase Policy in a letter to 243 LLC's attorney on the 

inder 

ground that the transfer from 243 LLC to the Members terminated 

coverage. 

Stewart took the position that it was not obligated \\to 

defend or indemnify [243 LLC] in regard to its current difficulty 

with the Bankruptcy filing, or otherwise, and respectfully 

declines to do so." On December 29, 2005, 243 LLC responded in 

writing by rejecting Stewart's disclaimer and demanding that 

Stewart provide coverage. On February 22, 2006, 243 LLC wrote to 

Stewart and again requested that Stewart confer coverage. It 

appears that 243 LLC gave Stewart written notice of the Cooksie 

Mortgage foreclosure action for the first time in this letter. 

In light of the difficulty it encountered in closing 

with plaintiffs, 243 LLC attempted to terminate the contract of 

sale and return the down payment. Plaintiffs then commenced this 

action f o r  specific 243 LLC thereafter commenced a 

third-party action asserting, i n t e r  alia, declaratory judgment 

and bad faith causes of action against Stewart. 

3Plaintiffs moved for summary judgment. On September 22, 
2008, the Court granted the motion and instructed counsel to 
settle judgment. Judgment has not yet been settled. 
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In this motion, 243 LLC moves for summary judgment on 

i t s  declaratory judgment and bad faith causes of action. 243 LLC 

contends that the motion should be granted because it is entitled 

to coverage under the Purchase Policy. It seeks a declaration 

that Stewart must indemnify it for any liability and damages 

arising from the Cooksie Mortgage and reimburse it f o r  its 

defense costs. 243 LLC also seeks to recover its legal and court 

costs in bringing the third-party complaint because Stewart 

denied coverage in bad faith. 

Stewart opposes 243 LLC's motion for summary judgment 

on two grounds: (1) coverage under the Purchase Policy terminated 

when 243 LLC transferred the Property to its members; and (2) 243 

LLC did not give prompt written notice to Stewart regarding the 

Cooksie Mortgage. The Court is persuaded that coverage 

terminated under the Purchase Policy when 243 LLC transferred the 

Property to the Migdols. Accordingly, the Court need not reach 

Stewart's notice argument. 

The terms of the Purchase Policy clearly provide that 

coverage shall only continue after a conveyance of title if: 

the insured retains an estate or interest in the land; or (b) 

coverage remains by virtue of a purchase money mortgage or 

covenants of warranty. 

due to a purchase money mortgage or covenants of warranty. 

(a) 

It is not argued that coverage continued 
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Further, when 243 LLC conveyed the Property, it l o s t  its " e s t a t e  

or interest" in the Property and coverage terminated at that 

point. A holding to the contrary would be inconsistent with the 

very nature of a limited liability company and the notion that a 

limited liability company owns property as a separate and 

distinct legal entity. 

On facts similar to this case, the Court of Special 

Appeals of Maryland h a s  held that coverage u n d e r  a title 

insurance policy terminated when a couple transferred ownership 

of their property to a limited liability company of which they 

were the sole members. Gebhardt Family I n v . ,  L. L.C. v. N a t i o n s  

T i t l e  Ins. of New York,  Inc., 132 Md. App. 457 (Md. App. 2 0 0 0 ) .  

The Court interpreted language t h a t  is virtually i d e n t i c a l  to 

Sections l ( a )  and 2 of the Purchase Policy. The C o u r t  based its 

holding on the basic maxim that a " ' t r a n s f e r  of proper t y  from a 

member t o  the  l imi t ed  liability company is  more than a change i n  

t h e  form of ownership; i t  i s  a t r a n s f e r  from one e n t i t y  or person 

to another .  ' " 132 Md. A p p .  at 463 (quoting Hagan v. Adams Prop. 

Assocs., Inc., 253 Va. 217, 220 (1997)). A holding to the 

contrary would, in the Court's view, "disregard the nature and 

viability of limited liability companies." I d .  at 464. 

Here, j u s t  as the transfer from a couple to a limited 

liability company terminated coverage in Gebhardt, coverage was 

terminated when 243 LLC transferred the Property t o  the Members. 
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A final point bears mentioning. 

transfer to the Migdols so that they could obtain a loan 

refinancing the Property by representing to the lender that they 

(and not the LLC) owned it. This was in conformity with the 

principle that a limited liability company owns property as an 

entity that is separate and distinct from its members and vice 

versa. Now, after a title insurance coverage dispute has arisen, 

the Members s e e k  to disregard the distinction between individual 

and company ownership. 

It appears that 243 LLC made the 

243 LLC's principal contention in support of its motion 

is that the 2007 and not the 2001 TIRSA Rate Manual is applicable 

to the 2004 transfer of the Property to the Members. Because 

that conveyance was a nominee/principal transfer within the 

meaning of section 3 2 ( A )  (1) (a) of the 2007 Rate Manual, 243 LLC 

contends that coverage continued after the conveyance. However, 

Stewart correctly argues that the 2001 TIRSA Rate Manual was in 

effect at the time of the transfer and termination of coverage. 

The fact that the Rate Manual was revised in 2007 to add 

nominee/principal transfers shows that the 2001 version clearly 

did not include such conveyances within the list of transfers 

that would permit coverage to continue. 

Stewart's denial of coverage was warranted and not made 

in bad faith. Accordingly, 243 LLC's motion f o r  partial summary 

judgment is denied. Stewart did not cross-move for summary 
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judgment. Instead, Stewart improperly makes its request f o r  such 

relief in its Memorandum of L a w .  However, upon searching the 

record, the Court determines that summary judgment should be 

granted dismissing the third-party complaint as against Stewart. 

CONCLUSION 

Accordingly, it hereby  is 

ORDERED that 243 LLC‘s motion for partial summary judgment is 

denied; and it is further 

ORDERED that the third-party complaint is dismissed as against 

Stewart and the C l e r k  is directed to sever the same and enter 

judgment accordingly with costs and disbursements as taxed; and 

it is further 

ORDERED that 243 LLC shall appear in Part 55 on January 12, 2009 

to schedule the inquest directed in this Court‘s Decision and 

Order dated January 22, 2007. 

Dated: December L , 2008 

ENTER : n 

DEC 2 3 2008 
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