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P el i l ion er. 
DECISION AND 
J1JDC;MENT 

For a .Iiidgmcnt Pursuatit lu Article 78 o r  the 
C‘ivil Practice Law ;itid Rules, 

- agniiist - 

DIVISION OF HOLJSINC; AND 
C?OM M U N  ITY R FNEW AL, 

liespundcnl. 
. . .- 

N i c 1-1 o I as Fi yu eru a, .I . : 

Pctitioiici- seeks :I judgmctit, piirsL1;tnl to C‘PLR Articlc 78, rcvct-sing ant1 annulling 

rcspotidcnt’s final deiermination, dated April 30,2008, denying its pciitton Tor administrativc rcvicw 

(PAR) challenging rcspondcot’s Rent Adminislrator’s dctcniiination granting a rent reduction at its 

rent stabili7cd biiilding due to the ditiiiiiution of ;I service rcsulting ficmi tlie elimination of ;I 

coiirlyml. 

7 -  I lie tcn:ints’ rent reduction complaint tiotcti tha t  they had previously lilcd anothcr cornplalnt 

concerning the courtyard. Kespondeni dcnicd that complaini in which the tctiatits nllcgcd that 

pctitioiicr was using [tic courtyard as a garbage diIn1p and that it railed to maintaln the coLIrtyard’s 

garcicn. In denying that cotiiplaiiit, r qonden t  held that “Tlic iiiodilication or fiiilure lo maint:liti 3 

pnrticidal- aspect of landscaping where the grounds arc gctierally maintained ;ire r f c  mi,iinzirs.” 
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In their present complaint, the tenants alltyed ~ h a l  petitioner removed the ent~re courtyard. 

Tlic tenants allcgccl that petitioner replaced the courty,Ird wltli a oiic story “liorimiital crllargcliiclit” 

which climinatcd :i required secondary cgrcss, light and ventilation in the com11io11 hallways and 

storage space ror gartiage. 1 lie tenanls q i i e d  [hi i t  [lie cliiiiination of 11ic courlyard and garden 

constituted a reduction i i i  scrviccs. 

The tcI1aIlts submitted p l lo topphs  ol‘tllc c 0 ~ 1 1 - t y ~ d  s p ~ e  herore ;id ;dtet the I e~ilovi11. ‘ I ’ k  

piclures depicting the spec prior to tlic rcinovnl show accessitile space, flowers md foliage. ‘I lic 

posl-rcniovd depictions arc ofworkiliilii altcr ing the areas and the new struclurc. 

Tlic tenants noted that the pelilioncr instdlcd c1oc)rs that allowcd some ten;uits to have iiccess 

to thc new structiire’s roof. Pclitioncr now chargcs this group or tenants higher rents for tlicir 

apartments than i t  charged in the past. Tlic roo I‘ ;ti-e;i serves as a Ierrace. 

Petitioner opposed tlic complnint, notirig that the tenants’ prior coniplaint Iiad ticcii 

cl i 51 n 1 ssed . 

Next, pclitioncr :irgucd that tlic aim was never ii courtyard, as i t  contained no amcnitics nnd 

was nicrcly a placc ofiiigrcss and egiess. According to pctitioiicr, tlic Ibliagc i i i  the area was 1101 n 

scrvice; instead, i t  wiis “mcrcly landscaping the owiicr has tlic power to change at its cliscietioii.” 

Petitioiier dcnicd that the iicw structurc clepi-ived the tenants ii iiie;i~is of entering or leaving 

the premises. It reiterates thal “These were no beiiclics or sitting :ireas, or any of tlic otlicr indicia 

o r a  gatliering place.” 

Pctitioncr contended thal the s p x c  was a yrbagc disposal arm. 

Finally, coiiipariiig tlic lack ora courtyard lo  I x l c  of roof access, pctiti(jiicr argucd that Kciit 

i1ii i i i i t i i1,s rdwtiot i  whci-e there it1-e Statiilizalion C‘odc Scctioii 2523.4 states that roofxccss  is “a 
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no fornial facilities in that area, ~iiiless ;1 lease pro\.ision provides for that service.’’ Pctitioricr- notes 

t h a t  notit: or its leases provided for courtyard acc - 

Replying to petilioncr’s rcspiisc, tlic tcriaiits alleged that lhey held tcnrunt mcctirigs in  tllc 

coui-tyard and licld ;I memorial service there when thc huilding supcrinteiideiit died. Further, thcrc 

was ;i fiiiicet and hose that thc tenants used lo watci- tlic garden and wash their bicycles. Tlicy statcd 

that they “planted llowcrs in the garden cvcii [sic I po~tcd our own hoiiscplants while cti-joying the 

sun in tlic coiirtyard.” They added, “‘l’cnants I~Lir-iccI pets in the garden.’’ 

The tciiants denied petilioncr’s allegation that the courtyard had bccn cxclcrsively a garhagc 

disposal area, The tenants asscr-tcd that tlici-e had bcen a single trash bin in the yard; altliougli, 

petitioner subscqLicntly added rccyclc him. I-lowever, the tcnaiits urged, tlic ai-ea was never 

“overwhelnicd by gar-bagc as i t  was iniiiicdiatcly arter the currenl landlord took ovcr.” The tenmts 

dcscribcd the area ;is now bciiig “a duiup.” 

‘1’ he h i  ants cli a1 1 CI 1 ged pet i lion er ’ s a rgu 11 1 ci 11 t 11 at t 11 e p enii is s i I-, 1 c dc p r i vat i o I I o f roo r ;IC c es s 

is analogous to Ihe deprivation of courtyard access. According to the tcnmts, ;I courtyard is easily 

accessible; however, access to a rool-service rcquircs a “liikc”. 

Again, the tenants statccl that the courtyard was used as ;I githering arcs adding that it 

iiiclded brickwork, iron railings and planters. ‘I’hcy iiotcd that “the short brick walls containing thc 

garden serv cd t i  i c c 1 y as sit t i ii g fiic i I i t i es . ” C’o i i  t i 11 11 i I i 2, t li e tenants slat cd that t h c arc3 I:, ro  vi ded ani p I e 

room h r  lawn cliairs that  the tenaiits iiscd wlicri tlicy gathered in the ~ i r c a  to socialize with each 

c) t 11 c 1’. 

Rcspondcnl’s inspcctor COII  liimicd that thc courtyard haci been elimiiiatcd and rcplacccl by 

:i commercial space. In its (3ctobcr 23, 2007 ordcr, rcspondent found h t  pctitioiicr dccreused its 
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service to tlic tciiants by Liiliiig to maintain thc coui-tyai-(1. The order noted that the iiispcctioii report 

conlii-iiicd i t s  elimination. 11 directed pctitioiicr to  irestore the scrvicc and ordered a relit reduction. 

111 its PAR, petilioncr argiicd that tlic courtyard’s elimination “...cannot, as a matter of law, 

3, form the basis Ib r  a rciit I-ccluction in this instancc. 

I’etitioner argued that the dismissal of the prior coiiiplaiiit about tlie courtyard and 

landscaping is / . ~ ~ ~ ~ , ; i i ~ ~ i ~ , ~ ~ l f ~ .  

C‘ontinuing, i t  argued that b6,..tlic ‘co~ii-tyard’ was iicvcr a ‘cwi-ty;ti-d’ a1 all. II was not :I 

tenant gathering placc; it was I . I I ~ : ~ I I I S  d- ingress aiid cgrcss to the building only.” Pctitioiicr dciiicd 

that the area did not contain any amenitics. It contcndcd that the trecs and bushcs thc tcnants rel‘erred 

to i n  their coiiiplaint were 1701 a service; rather, tha t  i t  could change at its discretion. 

Pctiticiiicr again ;rrgucd that Rent Stabilization Code $2523.4 stales that discontiiiuancc of 

rool‘sei-vice is ;I r l c .  niiniiiiii.s reduction if thcrc wcrc no lijnnal fxilitics in tli3t area, u~ilcss :L lease 

claiisc provides for such a sc i~Icc .  

I’ctitioiicr stated tliat tlie wall Ilic tciiaiits rein-ed lo was not iiitcidcd as a place to sit. 

Petitioner arg~icd that a servicc is somctliiiig an owner provides, and that the tenants coiild not crcatc 

a scrvicc by tlicir milateral dcsiyiatioii 0 ~ ~ 1 l i c  iirea 21s :I courtyard. 

lii  tlic order duiyiiig the P A R ,  r-cspondent found that pctitioiicr eliminated the courtyard 

witliout obtaining :in order, piirswiiit to Rent Slabilization Code $$2522.4(d) and ( e )  permitting llic 

d cc re3 s c . 

Rc sponcl en 1 r ej cct cd p et i t i one r ’ s argu m en t tli :it i t s pi-i or ad mini s 1 ra t i ve d c t criii i ii at i o i 1, Dock c t 

N iim b er S 1<4 1 00 5 U R T , s I r 11 ported p c t i t i o 11 c r ’ s c I aim oii t li c i i i  s t :II i t ad ti1 i t i  i s t i-iili v e p ro c eed i t i  2. 

Rather that dctcrmiiiation, “belies tlic owiict-’s intcrprctaticw posited in the appcd.” Instcad, that 
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“ . . . de t criii i ii at i o i i s i ~ p p  (1 1-1 s the tenants ’ c 1 ai m s I 11 ;i I I 11 i s p roc ccd i 11 g p r i i i i  ar i 1 y i i i v o 1 v et1 1 and sc Lip i n g 

and Sl^oiinds-maintciiaiicc issircs and that i t  madc no dctcrmination as to tlic ~ i -ca ’ s  status 01- 

classiirication and that it did not conclude that tlic alternation cor elimination oftlic coiirtyai-d was il 

tlc Iiiiiiii-nus [sic] eveiit.” 

PAR’S order iifliiiiied the licnl Administrator’s order. 

The prior delerniination the partics rcfcr to denied the Ienants’ coniplaint alleging a dccrcasc 

in services. ‘fhc tciiaiits based their complain1 on a riibbish acciriniilation in  tlie coiirtyard area. 

Accord i t i  g to tl i at deleii-n i n i i ~  i o 11, an i tis p cc t i c) 11 d i d n ot re veal ;in ‘acc 11 m i i  1 a t  i o ii o scat t c red or 1 oo se 

garbage.” Hccausc tlic coiidition did not exist when tlic inspeclion occurrcd, tlicrc was i i o  basis Ibr 

a rent rcduction uiiclcr respondent’s I-’olicy Statciucnl 00-2. Fur-her-, rcspondcnt noted tlint it “does 

not ciifc,t-cc tlie Housing Mriintcnancc Cock, rererred to hy the tciinnts in  their PAR.” 

Tlic earlier delcrmiiiatioii did not address the qucstioii or‘whether h e  area was a courtyml. 

Tlic standard of rcvicw oii the instant proceeding is whether tlie deterniinatioii was d>i t rary 

and capricious. The court must accept the deteiiiiinatioii i f it 113s “watrant in the record” and :i 

rcasonable basis in  the law. Thc j iidicial fiiiiclioii ciids when the courl dekrmincs that tlicrc was 21 

ral i o n a I bas i s fo r t 11 c ad iii i n i s t ra 1 i v c d c t c 1-111 i ii at i o ii (see Mo t t w  of /-’/uxr n4gr. 11. I ’ily Rrir  t Agcv I qi, 

4s AD2d 129, 13 1 ; (q‘fil on [lie pcr curiani opa, beluw 37 N Y  2d 837; scc also h4uttc~ ofPcll I). 
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I.lnde1- Rent Stabilization code $2520,0(r)( I ) icquircrl services arc: 

L L‘ l’hat spacc and those scrvicas \\.liicli the owner was iiiaiiitiiiiiiiig or was 
required to maintain on tlie applicable IXLSC datcs set forth Ixlow, aiid any 
additional spacc or services Imb-idcd or required lo be pi-ovided thereafler by 
applicable law. ‘I’hese m a y  incluclc, h i t  [ire not liiiiitcd to, the Ibllowing: 
repairs, dccoratirig and iiiaintenance, the fimiishing of light, heat, hot ~ i n d  
cco 1 d w at cr, e 1 e v ;i t or services, j a t i  it c) 1. i a1 s c rv i ccs a I i d rei 11 ova I o 1 I-e rii se . ” 

The base dale lhe code section refers to is the date I‘our years prior to the date a complaiiit 

to respondenl is filed. (Rent Stahilimlion C‘ode $2520.0(f)( 1) ) .  

Tlicre is no dispiilc that the area iri qwstion existcd four yciirs bclbrc tlic ovci-charge 

complaint. Rather, the issucs oii this proceeding ;it-e: Did pctitioncr’s alteration 01‘ llie ;ti-e;i 

constittile ;i tlc niiriinizr.s cliaiigc‘! Did the alteration o f  the area constitute ;i decrease in services 

enlitling tlic tciiaiits to a rent rediictioii? 

r ,  1 he answers to the lirst qwstion is no. ‘I’hc aiiswcr to the second qiieslion is yes. ?’hcrcforc, 

rcspoiiciciit’s delerniiiiation was iicol arbitral-y and capricious and tlic petition is denied. 

Pctitioncr’s reliance on Rent Stabilization (:‘ode $2523.4(c)( 19) is misplaced, Tlic scction 

docs not iiiciitioii cour-tyards. ‘I’hc court may not rc-wnte the provision by substituting a courtyard 

for n rooi.. 

Nothing in [he record indicates that citlicr petitioner or [he prior owner restricted acccss to 

tlic courlyard area or inslructcd tenants iiot to iise it.  Nohing in llic i~ccorrl indicates that physical 

access to tlic area was impcdcd, prior to petitioner’s alleralion. Iialhcr, the Lm-chtcd facts show t h u t  

[lie tcnniits uscd tlie space ;is :i place to congrcgalc, sit and perforni gardening activitics. LJnder t tiese 

circunistanccs, raspondent had ;i rationill basis li)r I ~ S  delerniination that the ~ r c a  was ;I coiii-tyard and 
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that its coinplctc alteration was a dccrease in  sei-viccs warranting a rcnt red~iction (cf. A,!IL>irow/iY v. 

.NEW York St'trrte Division oflJoousing and C'otiitiiiiiiity Rcncwttl, 28 hD3d 350). 

Tlie court may not substitute its j u d g i n ~ ~ i t  for the agency's if ;  as in the illslant casc, the 

425). Tlierefor-e, the COUI-l m a y  no t  iriterfcre with rcspondent's finding that peti tioncr- decrcascd an 

cssential servicc by eliminating the courtyarcl. 

Accordingly, it is 

AD.IUDGED that thc pctition is denied and 1 hc proceeding disniisscd. 

This conslilutcs the decision ;iiid judgment of the court. 

Daleci: Dccembcr 22, 2008 
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