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SIJPREML COLlK‘r OF ‘I’llE STATE O F  NEW YORE; 
COlINTI’ 0 1 :  NEW YORK: IAS PART 49 

3 1 I WEST Hli(.lAI>WAY. LLC‘, 

P lain t i fi: 

-against - 

JACOB C R A M  C‘OOPERA‘fIVE,, INC.. 
M I JE S I< R RUTL I-: I3 (.; t< CON S 1 J L‘ll N G 
EN C; 1N E F: Ii S and RAN 11 t: N C; IN EER IN C; 
AN13 ARCHI1’I;:C“I’UKE. P . C ,  

Index N o .  104408/07 

us WFIS mu.rr, - Herman Cahn, ,J. 

p€wYWK Defendant Jacob Cram Coopcrative, Inc. (the “Co-op”) n i & ~ % r  utniiiary judgliiciit 

dismissing the complaint. Ikfcndant also couiiterclainis for rccovery of attorneys’ fees and 

costs. 

I3 A C: KG KO IJ N D 

This action arises out of plaintill’s 3 1 1 West Broadway, LLC’s (the “Developer”) plans 

to coiislruct a luxury coiidoiiiiniuiii apartment building (the “Project”) on an open-air parking lo1 

ad.jaceiit lo the Cn-up’s apartment building located at 307-309 Wesl Broadway in Manhattan. 

‘I’hc Co-op’s building corilaiiis artists’ lofts, and is over 1 I O  ycars old. 

‘I’lie propo~ed clcvelopinen~ involved tlic coiistriictioii of a building that did riot coiilbriii 

with Ncw Yorlc City’s zc~iing regulations. As such, the D~‘vcIopcr was rcquircd to apply to the 

City and obtain ccrtain pcniiits, bei‘ore proceeding with the Project. ‘I’hc Co-op was conceriied 

about h e  aftkct that  tlic Ilcveloper’s proposcd dcvclopiiient iiiiglit havc oil  its bui Iding’s 

slructural integrity becnusc o1.a history of building collapses i n  tlic area, chic to dclicate 
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sirbsurliicc condi tic7nr. Tlie Co-op raised these concerns, with a particular cmphasis 011 the 

1 )w~Iope r ’ s  plms to construct an undcrground parking garage. The Co-op hirud its own 

cngiiieci-s. cu-duhida i i t s  MLMU Rutledge C.’vnsulting Engineers and Ikind I ’ngiiiccring and 

Architecture, I>.(.’,,’ to work with ttic Developer and tlie City to implement a plan that would 

minimizc the ei’fects of the construction and potcntial daiiiage lo the Co-op’s huilcling. 

On May 10- 2006. the Co-op nnd Developer cxccutcd an agreeiiienl regarding the 

dcveloptiient ( h e  “Agreement”), wliicli tlie Co-op contends was ;I condilion of thc City’s 

iipproval of the Llevcloper’s application for its permits. Several provisions in the Agreement 

were dcsigned lo protect the C‘o-op building. These includccl the Developer’s liniilatioii lo the 

i isc of a certain type 01. fmiridatioii piles and tlicir particular method of installation, the 

rcquirement that the Developer maintain a ten-foot wide berm of undisturbed soil adjacent to the 

Co-op building (“Protected Bcriii”) and the requireiiicnt that the Developer monitor thc 

vibrations and olher iinpacl of its work, See Agrecmcnt, 17 1, 3, 5 .  

‘I’he Co-op allegcs that in early January 2007, the Developer's contractor excavated in the 

Prokclcd Hcrin, in  violation 01‘ two provisions of‘ [lie Agrccment. Specilically, i t  alleges that the 

Llcvcloper removcd l‘our fccl o l  the ten-loot wick Prolected Bcrm and also iiislalled piles thal 

were not oi‘ [lie typc pruvidccl for i n  the Agreement, merely six feet frotii the C‘o-op building and 

within the Prolecled 13erm. It furthcr. alleges that, as ii result of the Ikveloper’s improper 

oxcavalioiis, residents of‘ the Co-op building expcricnced signi licant vibrations, resultiiig in 

The co-dcfcndan~ engineers subiiiittcd independent aiiswci-s to the comp1:iiiil; they art‘ not I 

parlies to thc instant motion. 
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Hy lettcr dated .lanuar-y 10, 2007, thc (’0-op requcstcd that the Developer conduct 110 

liirther cxcaviitioii of [he Protected Benn, without its prior written auhorizatioii. I n  a subseclucllt 

letter, the C‘o-op insisted tliat tlic Ilcveloper take rcinedial action or it would seck rccission of the 

City’s approval of the Project. ‘l’he Co-op allcgcs that, as a result of thc Devcloper’s hilure to 

restore thc Protected I k r m .  i t  rcportcd the shilling of tlic Co-op building to the Llcpartmcnt of 

l33uildiiigs (“DOI3”). On March 16, 2007, upon i t s  own investigation, the DOB issued a Slop 

Work Ordcr against thc Project. On March 30, 2007, tlic Order was vacated, after the Ikvclopcr 

resolved tlic IIOB’s otjccticms by submitting various docuiiients. 

On the saiiic clay, the Developer coiiinieiiced this action, alleging breach of contract and 

tortious interfcreuce with a contract and sccking a inoiietary judgiiieiit in a11 excess of 

$10,000,000. The Ilcveloper alleges that the Co-op breached [he dispute resolution procedures 

of the ,4grcclileilt, which provide that: 

I n  thc cvenl of an cxccedance, as sct forth above in paragraph 5, the 
engineers for [the parties] will meet as soon a s  poqsiblc to agree upon 
the proccdure to continuc. In the evciit the said engineers cannot 
reach ngreemcnt, such engineers shall jointly choosc a third engineer 
to resolve the dispute within tlirce (3) days of such dispute. 

Agreemcnl, 7 6. I’aragraph 5 of the Agreement provides that the Iluvclopcr was responsible for 

moniturriig the vibrations and othcr impact of its work. I t  statcs that “[i]f either h e  vertical 

movemcnt or  vibration toler-anccs of 0.25 iiiclics or 1 .O inches pcr sccond respectively arc 

exceeclcd [the Dcvcloper] slinll ccase work 011 thal porliun oi‘ activity which generated the 
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exct.edeiicc( 5 ) .  Work oil that portion shall resiiiiie only following the process set f’orih in 

pa1-agraph h [1clo\w.” 111, 11 5 .  

‘l’lic Developci- contends that the Co-op brcachecl the contract hy circumvoiiting the 

dispiik rcsolution provisioiis of thc Agreement by tiling a coiiiplaiiit with h e  DOB, rather than 

ullowiiig the parlies’ engineers resolvc the issues that arose. 

‘I’Iie C‘o-op iirguus, however, that the dispute rcsolution provisioiis ol‘ the Agreenierit did 

riot ~ipply in this case. It allcgcs that the Developcr was responsible [or more than ;i inere 

exicecdance, but rathcr breached two otlicr separate provisions o f  the Agreement. It contends that 

Lhc proccdure providcd for in paragraph 6 applies only in the event of a11 cxccedancc, as it is 

defined in paragraph 5 o r  the Agreement, which was not whal occurred here. 

111 SCIlJSSION 

$ uiii in ar y J u d En1 c 1 i t 

Ordiiiarily, a party iiioving for  summary judgment b‘iiiust Inalte a prima facie showing 01‘ 

enlitlcmcnt to j udgmciit as ;L matter of law, tendering sidiicient cviclcncc to dcriionstrate the 

ahsencc of any material issues 01. fact.” . 4 I v ~ i r ~ ~ z  v P r o s p c t  Ho.sp, 68 NY2d 320, 324 (1986). 

However, in 1992, thc Legislature enacted Civ i l  Rights Law 9 7 0 4  and 5 76-a and 

aiiicnclcd the CPI ,R to providu grotcctions lor defendants who lice litigation that ariscs froim 

their participaiion in nzallcrs involving a public petition, such 21s the permits applied for by thc 

Dcvclopcr in this case. LIMIML’ IfwcIc, I ~ L J .  v Clrrrk, 2004 WI, 6001 9 1 ~ ‘3 (Sup Ct N Y  County 

Mar 3 1 , 2004); .\CY’ li1,so OjW, / r w  1’ W w k ,  180 Misc 3d 804, 8 10- I2 (Slip C.7 Madison C‘ouiity 

I cWcl). ‘I’he Legislature’s intent was to deter “ a  ‘type of retaliatory litigation . . . rcfei.rcd to i ts  a 

‘SLAl’l’ Suit’ or Strategic Lawsuit Against Public Participation’ . . . [which is] ‘a tactic 
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cn~ployed by busincss and developers who h i d  it an el‘ictivc riieans of silencing public 

opposition to controversial projecLs.’” l h r n c  Hclrdic, I m . ,  3004 WL 690191 n t  “3 (quoting 8 

W~iiistl;.in-l(orn-Millcr. N Y  C‘iv Prac 7 321 1 .51) .  

‘Thc plaiiilill. in  ;I SLAPI-’ suit, lliercfore, bears 3 Iicightened burden of proof, 10 avoid 

si1 iiimnry j iidg mc-n 1 d is in i 

2004); Y’w//ivu 1’ b‘illqt I!/‘NLJVV Ilcniyslrrrcl, 98 F Siipp 2d 347, 359 (SDNY 3000) ( ‘ “ 1 ’ 1 ~  new 

law . . . aiiiended [the CTLKI to make it casier lor defendants in SLAW suits to win motions to 

disiiiiss or l‘ur sunimiiry judgment iiiidcr CIPLR Rules 321 1 and 32 12.”). The dehidaiit flrst musl 

“demonstrate[] that the aclioii , , , subject to tlie motion is an action involving public petition and 

participation, as defined in” Civil Rights 1,aw lj 76-4  l)(a). CPLR 32 12(h).  The plaintifl‘then 

bears thc lieightencd biirdeii of “demonstrat[int] that thc action . . . has a substaiitial basis in fad 

and law or is supportcd by a substaiitial argument lor an cxtension, modification or reversal of 

existing law.” /d  

-11 o l  the action. ,‘;‘cc. Girci.r.ero v ( ‘ L I ~ V L I ,  10 AD3d IUS, I 1  6 ( 1  st Dep‘t 

An “action involving public petition and participation,” is defined as “an action . . . that is 

broiiglit by a piiblic applicant or  permittee, arid is inaterially rclatcd to any efforts of the 

dcfeiidant to report on, . . . challenge c)r oppose such application o r  peri-nission.” Civil Rights 

Law $ 7&( 1 )(;I). A “public spplicmt or perinitce” is “any pcrsoii wlic) has applied lor or 

obtuined ~i pennit, zoning cliange, leaso, licensc, ccrtilicate or othcr entitleiiieiit for i ise or 

permission to act from any governiiient body.” / d  $ 76-a( 1 )(b). 

‘I’k Co-op argucs that the Developer’s action constitutes ;;1 SLAPP siiit, and requires 

dismissal because tlie Ucveloper has hiled to nieel the licighiened burdcii required in such 

actions. I t  conlends h a t  tlic Ilevelopcr is ii “public applicant or permiltee” bccausc it  applied for- 
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r i n d  ohtiiinecl pcriiiits f r o m  the City. ‘fhus. i t  asserts h t  the lawsuit rcadily qiriililics as ;in 

“action invc-)ltiiig public petition nnd participation.” I t  conteiids that the timing of tiic 

c(~iiiiiici1ceiiieiit of the action, the day that thc 1)OH vacatcd the Stop Work Order against the 

Project, indicates that i t  is materially r-elated to the Co-op’s cfforis to challenge the DOB permit 

and seek t he  recission ni‘ the City’s approval ol‘ the Project. I n  tliesc coiiteiitioris, tlic C’co-op is 

COrIXcl. 

The Co-op argues that the Developer has failed to dclnonstrate either that its actiuii “has a 

suhstantial basis in  fact or in law” or that it “is supported by a substantial argument for an 

esteiisiun, modification or reversal ol‘existing law.” CPLR 32 12(h). It  asserts that the complaint 

is dcvoid ol‘details describing tho  C’o-op’s particular conduct which constitute the alleged breach 

(oi- Ii(ow the allcgcd breach caused damage to the Devclopcr. The C.‘o-op contends that the 

1)cveloper has riiercly pleaded conclusory assertions that do not constitute a cause ol’action. 

The Devclopel- argues that it Iias properly pleaded a breach of contract claim againsl the 

C:o-up because i t  emphasizes that paragraphs 5 and 6 ol‘ the Agreenient apply to vibrations 

other impacts ol‘the work on the Project, which it contends include the events that lead up  to tlic 

C‘o-up’s rcpor-ting ol‘ tlic shifting of the Co-op building lo the DOB. Howcvcr, its complaint 

merely allcges that thc C.’o-op “breached the Agrcement by fiiling lo coiiiply with thc dispute 

resoliltion procedurcs set li)rth tlicrciii.” C’ompl, 7 0.  ‘1’1iis i s  insufficient. 

‘The Dcvcloper has failed to meet its heightcncd burden by deriionstrating that its x t ion  

hiis ;i sutlicieiit hasis in  I:dct or in law. Additionally, tlic Developer does not dcmonstratc o r  cvcn 

aciclrcss the qiestion 01‘ whether its action is supported by a subsLantia1 argLiineiit for a changc in  

the cxistiiig law. On tlic contrary, it  argues that its action is not a SLAPP suit, bill rather oiie that 
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The Court disagrees aiid finds that [he Ikvoloper’s action 

s entitlcd t u  ;I statutory right ul‘action to obtain recovery oi‘ 

it has demonstrated that thc Developer’s action was 

coiiiiiieiic~d and coritiiiiied “without substanhi1 basis in fict or in law” aiid cannot be “ s ~ p p o i - t ~ d  

h y  a sLibslantial argunicnt i’or an extension, iiiodificatiori or revcrsal 01. exisling law.” Civil 

Rights 1,aw 7 0 - 4  I )(a); G ‘ i i c ~ / ~ r o ,  1 OA133d at  1 16. ‘l’his hi.ancli 01. the iiiotioii i s  also gruited. 

‘l’he issuc of the amount ol‘reasotiable attorncys’ fees that thc Clo-op iiicurred, is rcspcctfully 

rcfcrred to a Special licferee to hcar and report. Pending the reccipt of the Referee’s rcport and a 

motion to coniiriii [)I- vacate the same, the motion is held in abcyance. 

Accordingly, it  is 

OKIIEREL) that the C‘r~3p’s  1noh)ii for suiiiriiary jiiclgment will be grantcd and the 

complaint will be disruisscd; and it is fLirthcr 

ORDERED that the Co-op’s counterclaim for atlorncys’ fees is granted, with the issire of 

h e  amoii i i t  of rcasonablc :ittorneys’ fccs incurred by the Co-op, bcitig I-elerred to a Spccial 

licfcree IO hcar and rcport; niicl it is liirther 
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ORUERED,  that thc inotion is held i n  abeyance pending receipt 01 thc Kcfcrce's r'cport 

and ;i iiiotioii to confirm o r  vacate the sanlc. 

ENTER: 

J.S.C 

DEC 3 1 2008 
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