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- aga i i i  s t- 

1.1 S B C (4 1 13 I3 S G ll LF IN S IJ R A N  C: E c‘ CON SULTANTS 
LIMITED; HSHC‘ HANK, indiviclually, as cscrowee and : 
;is S L I C C ~ S S U ~  in intcrcst Lu AN‘I’ONY GISUS 
IN’I‘EI~NA‘TIONAL TNSURANC‘F BROKERS LIMITED, : 
and S ON Y I’ 1 C ?‘ 1’ I. I I3 E S ENT E RT AINME N ‘ 1 ’, 1 N C.’ . , 
as siicccssor in interest to C W L U  M HIA PICTURES 
IN D [JS’I’K I 13, INC . , 

Defendants. 

SONY PIC1~’IJKE~S ENTERTAINMENT, INC., 
Interpleading Plaintiff, 

-against- 

N AV AKONE PRODIJC’I ’IONS, .N . V., N AVAKONE 
I’RODIIC~’l’IONS, LIMITED, JANET NESCHIS as 
Exccutrix ol lhe ESTA‘I’F of S I D N E Y  E. COHN, 
EVE WILLlAMS-JONES, as Executrix of the ESTATE 
of CARL, fWREMAN, PE’I’EK GE’I”I’INC~EII, VIKCiINIA 
UNCZR,  as Executrix of the ESTATE of OLIVER A. 
IJNGER, JACK ABBOTT, EBERHARD KTJEHI,, GIHBS 
G I I I ,  F IN S URANCE C 0 N S IJ L’I’A.N’I’S El M l‘l’b; 11, I- I S H C  : 

: 

BANK, ;itid .IO1 IN DOES 1-10. 

Iiidex No. 600707/04 

Motions bearing scqucnce numbers 005, 006 aiid 007 arc Coiisolidatccl for disposition. 

I n  iiiotioii sequence 005, Sony Pictures khtertaiti~iicnt, 1iic. (“Sony”) scelcs an order 

discharging i t  li-on1 liability, awarding it expenses and direcling how h e  subject lnatter (of the 

action is to be disposcd. I t  further sceks sumiiiary judgement, disinissing the rciiiailiing c m s c s  01’ 
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actiuii against i t .  Nwarone Productiuns, N .V.  (“Naval-one”) cross-Iiioves for smiiiiary jdgmcnt  

on its brcach oi‘uontract claini, atid further seeks dismissal of Sony’s iiiterpleackr complain( 

I n  niotion seqiieiice 006, Navaroiic moves h r  an order directing Sony to p a y  it iiioiiics 

dctcrniiiicd to be due and owing to Navarone. 

In motion sequelice 007, Navarorie niovcs to amend its answer, to add the allirmative 

Background: 

‘ h i s  action relates to tlic proceeds received on the distribution of a movie entitled “Force 

‘l’cii From Navxoiie” (“Forcc ‘Jcn”), which was produced and uriginally released in thc latc 

1970s. ‘I’hc monies zit issue (“the proceeds” or “tlic funds”) wcrc sub-jcct to a Distribution 

Agreement, aiid arc now held by defendant Sony, as successor in interesl to Columbia Pictures 

Indiistries, Inc. ’ Sony Gled ai1 interpleader complaint, seeking a deteriniliation as to who holds 

the rights tu thc proceeds.’ 

Several of the interpleaded defendants contended that they were entitled to the proceeds. 

‘l‘hc C:‘ourt bifirrcated [lie action, and conducted a Iieariiig on tlie issue of which of the 

interpleaded dcfciidaii~s is entitled to  the proceeds, so that the entitled party or parties could 

proceed against the defendants. A decision was issucd by tlic Court c)n May 29, 2008 (“the 

5/29/08 Decision”), fmiiliarity with which is presumed. Briefly, it was established at the hearing 

Ccrtain monies are also held by thc f ISRC defcndants, 5/29/08 Dccisioii at 1-2, 7 I 

‘l‘hose f~unds are not at issue in the motions currently behre  the Court. 

’ ‘I’hcrc: is 21 related action beforc thc Cwrt ,  in which Navaroiic asscrtcd causes of action 
against only Sony, stemming lrom alleged liraiidulent accounting practices and systematic under- 
rcprting of gross reveiiue from Force ‘fen. Xec, N ~ ~ v ~ r r o n c  Produ*tiun,s 11 S’ony l’ictures 
En/crlcrinn.ien/, Index N o .  60 1724/2006 (“the Accounting Action”). 
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that Soriy currently uwes Navarone more than $1  .OOO,OOO, wliich Soiiy has reliised tu release. 

5/?9/08 Lkuisioii nt 7. I t  was further determined that Naval-one is ciititlcd to the slllns held by 

Yony  and any future dislributions to be paid lroin the procceeds of Forcc 'l'cn. ld at 8 .  

Discussion: 

MoLioii Seiitiencc W 5 :  

L) i scli a r ~ , e  : 

Soiiy moves to be discharged froin liability, arguing that it has IIO claim or iiitercst in thc 

p i ~ ~ r d s  at issue and should be discharged so that it may rclcasc thc proceeds to Navarone. It 

also seeks direction as to liow to dispose or  the proceeds and summary judgment in its h v o r  011 

the rcmaining causes of' action against i t .  

Sony cites to CPLK 5 1 OOh(f), which provides, in pertilien1 part lhal tl stakeholder in an 

iiitcrpleader action "may move lor an order discharging him from liability in  wholc or in part to 

any party." It argues that, in thc 5/29/08 Decision, the Court determined that it is a disinterested 

stalieliolcicr and itsell' the victim of fraud. It hrther contends that, although the 5/29/08 Decision 

specilied that thc proceeds were due and owing to Navarone, the time to appeal the decision has 

not yet expired, and other parties inay contiiiuc to assert their rights to the procceds. 

Navarone argues that i t  has set f'orth causes of action against Sony that survivc thc 

5/29/08 Decision, arc inextricably linlted to the furids Sony is currently holding and, tlicrcforc, 

Sony is not an innucent slakeholder and discharge is unwarranted. 

I n  this, Navaroiic is corrcct. Its claims against Sony for brcach of contract and brcach of 

fiduciary duty were not disposed of in the 5/29/08 Dccisioti and, inasmuch as thcy continue, Sony 

cannot be considered disinterested or discharged from liability, I n  such ii situation, discharge 
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would bc "iriappropriatc and unwarranted." l3irnh~rum 11 Mir im  M i d l m d  B m k ,  IV. A , ,  96 AD2d 

770. 777 ( I st 13cp't 1083). Iiideed, as Sony repeats throughoiit its nieriiorandiiiii. it did riot 

particip;ilc i n  the heming. As s~rcli, Soiiy's position, that the ciiiixs ol'action against itself were 

clisposccl of, is clearly unsupported when those causes of action were not CVL'II adclresseci in the 

hearing o r  tho resulting decision. 

I t  is worth noting that Soriy itself acknowlcclgcs that the interplcadcd defendants. who 

WCI-c found lo have no entitlement to tht: procccds, are f i r  from the sole reason it now seeks ;i 

discharge ol'liability. It acknowledges that if required to pay thc proceeds t o  Nuvarone, without a 

discharge, i t  woiild bc making tlie payment while continuing to dei'end agairisl Navarone's 

claims. 'fhis is correct. Navarone is entitled to the funds that Sony is currently holding, and 

Sony is dircctcd to iiiiiiiediately turn over 60% of such sums to Navaroiic, within fiftceii days 

li-om the clatc of service of this dccisioii oii its couriscl. It may retain the balancc until further 

order ul this Court, in  the event that it is determiiicd that Sony is entitlcd to rccnvcr any counsel 

or other lees. N o  dctcrminatioii has yet been made as to whctlicr Navaronc has sustained any 

additional darnage, whctlier Soiiy is entitled to recover any couiiscl fees or whether Soiiy's 

conduct, prior t o  and during this action, has a11 impact on an iiitcrcst rate to be applied to h e  

f~iiicls currently held by Sony. S P C  ger?t.r~rlly, 5/29/08 Decision. 

S 11 111 tn ar y J L i d  ~ i i i cn  t : 

Soiiy raiscs largely the same arguments in suppoi-& of its contcntion that it should bc 

granted summary .judgmenl on the remaining claiiiis against it. It claim that, because thc Court 

has ~uncludccl that Sony was itsell' defraudcd, the brcach of contract arid breach of I'iducinry duty 

claims are without meril. This is incorrcct. Although the C'ourt determined that ccrtaiii of the 
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interpleaclod defciidants “ciitct-ed into a scheme tu defraud [sally I into wrongiiilly paying them, 

a i d  clcprivecl the Navaronc companies of  nlonicx and payments due to thctm,” t l w c  was no 

datcrmination regarding Sony’s own conduct. 5/29/08 Decision at 8. Indccd, thc statccl purpose 

of bifiircating tlic issires was to clarify which party could proceed against the delkndaiits. Id a1 2. 

‘I‘hc chiliis ag ius t  Sony have simply not yct been addressed by h e  Court.3 

Moi.cover, ;is tlic co~u- ts  “have stated frequently, thc Impoiiciit of a sumniary j udgmciit 

motion niust malit. ;I p r i m  facie showing of cntitlcment to Judgnient as a inattcr of law, 

tcnclcring suff‘icicnt cvidence to demonstrate the absence o l  any material issues of fact.” AhlilLs v 

iLJI Iuichis., lizc., 10 NY3d 733, 735 (2008), citing Alvnmz v I’rospcw Hosp., 68 NY2d 320, 324 

( I  986). Sony has not met this standard, relying solely on language of the Court that is addrcssiiig 

a separate and distinct issue, As “lfjailure to make such prima facie showing rcquircs a dciiial of 

tlic inotion,” that portion of Sony’s motion sccking summary judgtiicnt in its favor is denicd. Id. 

(eniphasis in original). 

’ Soiiy also nrgues that thcsc claims are timed barred. It contends that the brcach of 
contract and fiduciary duty claims, with a six ycar and three year statute of‘ limitations 
respectively, stciii, il‘at all, from brcaches in 1990. As the Complaint was filcd fourtcen yoars 
later, i t  contends that tlic statute of limitations has ruii. Navaroiie contends that, by the bcginning 
01‘ 1998, Navarone provided clear evidence to Sony that it was entitled to the funds It argues 
that liom that time ibrward, cadi a i d  every time Sony refuscd to pay the funds to Navaronu, 
Soiiy bi.eached its ohligation and is liable for those bi.eaches. Navaroiie “is correct that individual 
breaches start the Statutc of I ,imitations running anew cacli time.” Korr v Bro~iw,  283 AD2d 343, 
345 ( I s [  Dep’t 2001). T ~ L I S ,  any evaluation ofNavarone’s claims arc fact spccific and may 
involve multiple tiiiic periods. As such, the Court is not currently reachiiig the qucstion on which 
breaches, if any, are timely but is ccrtainly not at this time barring thcsc causes of ~ictiori oii 
statutc of limitations grounds. 
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For tlic sitiiie reason, that portion of Navarone's cross-motion that sccks summary 

judgnlonl in its thvor- 011 its brcocli of contract claims against Sony" is also denied. Although 

Navl-ironc ai-gues h i t  thc iiecessary ccmsequeiice of'the 5/2C)/(I)X I)ccision is thc cviiclusion lhat 

Sony brcached its obligatims to Navarone, any alleged wrongfiil acts by Sony wcre not hilly 

cxplorcd - - miicli less datermined - - in that decision. 

C'osts m d  Ex~enscs :  

Sony also seclts to be ~twai-ded cosls and expenses. It asserts that, riot only are costs 

pernii tted, but altoriieys' fees and cxpcnscs are routiilely granled where a pal-ty has no 

involvemcnt in the dispute, other than as a neutral stakcholdcr. Navarone opposcs any such 

award, contending that Sony's refusal to pay it the funds at issue for imre  than ten years and 

requiring Navaroiic to initiate legal action to collect, is conduct that, at the very least, should 

rcsult 11 a denial of few and costs. It further argues that Soriy pleads neutralily only now that the 

C'oiirt )as issired the 5/29/08 I3ccision, rccogniziiig Navarone's entitlement to thc procccds. 

Again, the Court has not made R finding that Sony is a neutral stakeholder and, as noted abovc, 

the bifurcation of issues was done to provide the clarity as to which entity was entitled to proceed 

against the defendants, in which group Sony remains. As such, that portion of Sony's motion 

that seeks costs m c I  cxpenses is denied. 

A liirther hearing on h i s  matter is required. 

Navarone asserts that, if the Court grants summary judgment in its f'avor OII the breach I 

of contract claims, it will wih l raw its claims for breach of fiduciary duty, as both claims seek 
the identical iiicasurc 01' recovery. 
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Disbursements: 

With rcgard to that portion 01' Sony's motion that seeks iiircc'tion OII how the proceeds 

slwuld bc disbursed, h e  motion is granted. Soiiy is directed to releasc 60% of tlic monies it is 

holding, and any fk1l-c proceeds to bc paid on account of Force Ten, to Navarone. 

1) i s 111 i s s a 1 o f t 11 t' I 1 iteri, 1 e :id er c' o m i 3  1 aint : 

Find ly .  Nav;iroiit' also cross-iiiovcs for dismissal of the iiilei.pleadcr coniplaint. I I  

contends ha t ,  li)llowing thc 5/29/08 rkcision, Soiiy cannot rcasonably fcar liability from any 

party other tlinn Navaroiie and, as such, the interpleader complaint should be dismissed. 

L)isniissal of the iiitcrpleader complaint is gimted. Sony filed the interpleadcr coinplaint 

allcging, inler d i u ,  that i t  did no know lo whom the procccds should be paid. That is preciscly 

the issue that was dctcriniiied by the Court. ,See gc~nowlly, 5/29/08 Decision. 

Motion Sequence 006: 

Navarone iiioves for an order directing Sony to turn ovcr the proceeds currently hcld by 

sony.5 

Sony, in opposing this motion, seeks lo pay h e  fiinds to the Court. It reiterates, again, its 

contention that i t  is r? iiwtr;iI stakeholder that is nierely seeking to be discharged lrom liability. It 

further contends tha t  any order rcquiring it to p~iy  the proceeds lo Navaroiie, prior to delermining 

Interpleader defendant Ebcrhard Kuelil filed tl cross-motion, seeking to stay the 
distribution of thc proceeds, pending his appcnl of the 5/29/08 Decision. Brody 7/30/08 Aff, 11 7 
I I C  also sought a stay nf that clccision from the First Department, which was dciiicci. He has 
iiidicated that hc will i m v c  [or a stay if  and when an ordcr is issued directing Sony lo pay thc 
hinds to Navarone but, in thc ititcrim, has withdrawn l i s  cross-motion. 8/8/08 Holand L,tr a1 1 .  
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tlw amounts of fees and c o s ~ s  it is to recover, would unneccssarily complicate the transfer of the 

pro c c ed SI 

For tlic r m o i i s  addressed rihove, NI-ivarone's inotion is graiitcd to the exlent ol' requiring 

Sony to releasc G O O / ; ,  of'the moiiics it is holding to Navarone. 

Navarnne iiiovcs to aimend its answer, to add the allirniativc ilcfciisc of unclean liaiiils, 

both 3s a l i i l l  clefiise and as ii setoff. 

CP1,R $3O25( b )  provides that a 

party iiiay amend his pleading, or supplcincnt it by selling forth 
additional or subsequcnt transactions or occurrences, at any time by 
leavc o f  court or by stipulation of all parties. Leave shall be lreely 
given upon such terms as may be just  including the granting of costs 
and continuances. 

Navaroiie contends that it sought leave to amend its aiiswcr cxpeditiously, alter learning 

of Sony's alleged liiaud and that, lhereforc, no unreasonable 01. prejudicial dclay will result. 

Navriroiic contends it is entitled to SO% oI'thc gross receipts from Force Ten. It argues that Sony 

pruvided wrilkn statcinerits to Navaroiie that purported lo retlcct 100% 01 the gross rcccipts of 

Force 'I'm but that, in hc t ,  only reported 20% and that Soiiy now admits its represcntations were 

false. NLivaront: asserts il reasoriably relied iipoii Sony's reprcscntatioiis, as lhe dislributor of the 

lilm, :ind iiicrcly seeks t o  ainend its aiiswei al'ler luaniitig that it had rclied on these 

re pre sc 11 tat  i o 11 s t (o i t s de t r i 111 c t i  t , 

Sony opposes the inotion, coiiteiidiiig that Navarcsne improperly and unduly delaycd in 

inoviiig to amend and is, therefore, untimcly. It fiirthcl- argues that Navaroiie has known of the 
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dlcgeci factual basis 01. its proposed amendment since at least the inception of the related 

A c cc)uii t ing Act i 011. 

Thct-e is nothing in the record that would support [lit. co~iclusioii of “prc.j iiclicc or w p r i w  

resulting directly f r o m  the dclny.” Md’crskvy,  L j m i ~ ~ s  & Ass-oc., fizc. 1’ N Y  C,’ip, 59 NY3d 7 5 5 ,  

757 ( IcU3).  At bottom, Sony is allegiiig that the proposed dcfenses are in regard to the 

Accounting Action, iiot this action. Indeed, Sony concedes that it “is bcyond dispute that thew 

proposed clelknses rclate to Navarone []’s claiiiis in the Accounting Action.” Opp Br at 14. ‘I’liis 

arguiiieiit, however, rc1’ult.s any possiblc prejudice or surprise that might coiric f rom Navaroiic 

amending its pleadings - - Sony simply disputes for which action against it, sternmirig from the 

smie transaction and brought by the saiiie party, tlicsc defenses are best 

Sony also opposes Navaronc’s motion lo m e n d  biiscd oil tlic argurncnt that the p~+oposed 

amundinent is lcgally insul‘ficicnt. It asscrts that allegations that arc uiirclatcd to claims in a 

party’s coniplaint h i 1  21s aftlrinativc defenses, and that those allegations are improper because 

they arc merely an attempt to show unrelated wrongdoing. b’or thc reasons addressed abovc, 

Navarone’s claims against Sony in this actioii remain, and Soiiy has not established that the 

proposed aff?rmalive dcfciise is unrelated. 

As such, Navarone’s motion to ameiid its answer is granted. 

‘Hie C‘ourt has considered the parties other argLlnielits and tlnd tliciii unavailing. 

I’hc C’ourt is not asked to address whctlicr at this poini in the litigations the two rclatccl 0 

aclions shoiild be consolidated, and tales 110 position as to this issue. 
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Accorciingly, it  i s  

(IRDFRb~I) that iiiotioii scqiieiicc 005. and its cross-motion, are denied, except [or: 

clii-ccting Sony to  pay lo Navaronc 60% of the monies it is holding c)ii account of' Force Teii, 

within 15 clays of entry ol'this order; dircctiiig Soriy lo release lo Navarorie all  fiiture proceeds 

lroin Force 'l'cn; atid dismissing [lie intcrpleader complaint; and it is liirlher 

C)liI)I-~K17D thal mution sequencc 006 is granted, directing Soriy to pay tu Navarone 6OY/o 

01' the monics it is holding on account of Force Teii, wilhiii 15 days 01. service ol'a copy of this 

order. iu id  directing Sony lo release lo Navaroiic all fLiture proceeds from Force Tcn; aiid it is 

[Lirther 

ORnERED that niotioii scqucncc 007 is granted, a i d  Navarone may file an arnended 

answer, if at all, within 20 days of cntry o f  this order; aiid it is further 

O1IT)E:KEII tlial the Clerk shall entcr judgmciit accordingly. 

Ilated: December 29, 2008 

E N T E R :  

J.S.C. 
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