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SIJPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: XAS PART 7 

Plain tiffs , 

- against - 

Index No. 1 13352/2OO4 

Decision and Order 

A'lcChinb hired defendant Happy Tails to walk the dog. On February 2, 2004. while in the GUS 

Oxford, and 

,tody 

ofl-lappy 'Tails, the dog allegedly bit plaintiff Williani Callallan, a child about two and a half years 

old, 011 the face, when they were in an elevator of the building where Callahan and McComb resided. 

On Septc~n ber 20,2004, William Callahan and his fither cornmenccd this action against defkndants, 

alleging negligence and a derivative cause of action. 

McComb and Happy Tails each move for surnrnary judgment dismissing the cornplaillt as 

agaiiist them (Motion Seq. Nos. 003 & 007). Plaintiffs cross-moved for additional discovery. This 

decision addresses both motions. Plaintiffs' cross motion was granted by interim decision and order '\ 

\ 
1 

' dated July 24, 2007. 

DISC IJSSION \ 
\ 
\ The standards for summary judgment are well settlecl. 
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of entitlement to judgment as a matter of law, tendering suffjcicnt evidence to 
demonstrate the absence of any material issues of fact. Failure to make such prima 
facic showing requires a denial of the motion, rcgardless o l  the sufficiency of the 
opposing papers. Once this showing has been made, howevcr, the burden shifts to 
the party opposing the motion lor summary judgment to produce evidcntiary proof 
in admissible form sufficient to establish the existence of material issucs of fact 
which require a trial of the action.” 

Alvarez v Prospect llosp., 68 NY2d 320, 324 (1986)(internal citations omitted). 

“[WJhcn harm is caused by a domestic animal, its owner’s liability is dctermined solely by 

application ofthe rule articulated in Collier [v Zambito, 1 NY3d 4441.” Bard v Jahnke, 6 NY3d 592, 

599 (2006). Collier states, in pertinent part: 

“For at least 188 years, the law of this state has been that the owner of a domestic 
animal who eithcr knows or should have known of that animal’s vicious propensities 
will be held liable for the harm the animal causes as a rcsult of those propensities. 

Knowledge of vicious propensities may of course be established by proof of prior 
acts of a similar kind of which the owner had notice. In addition, a triable issuc of 
fact as to knowledge of a dog’s vicious propensities might bc raised-- even in the 
absence of proof that thc dog had actually bitten sorncone--by evidence that it had 
been known to growl, snap o r  bare its teeth. Also potentially relevant is whether the 
owner chose to restrain the dog, and thc manner in which the dog was restrained. 

In addition, an animal that behaves in a manner that would not necessarily be 
considered dangcrous or ferocious, but nevertheless reflccts a proclivity to act in a 
way that puts others at risk olharm, can be found to have vicious propensities-albeit 
only when such proclivity results in  the injury giving rise to the lawsuit.” 

Collier v Xanibito, 1 NY3d 444,446-447 (2004)(internal citations omitted). 

In support of summary judgment, McComb submits excerpts of the testimony of Joan Van 

Flcct, thc owner of Happy Tails. According to Van Fleet, Oxford was a very loving dog, who used 

to walk in apack or a group of dogs, and there was never an incident involving Oxford with the other 

dogs. Mitkoff Affirm., Ex F [Van Fleet EBT], at 21; Van Flect avers that, when she walked Oxford, 
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he did not pull her, never reacted when he was around children, and was a well-trained dog. Van 

Flcct Aff. 11 9. McComb stated at his deposition that he had owned the dog for approximately eight 

years at the time orhis deposition. Mitkoff Affirm., Ex G [McComb EBT], at 28. McComb ncvcr 

saw the dog approach a child on his own, and the dog had never bitten anyonc prior to the incident 

in question, even in play. Id. at 28, 51. McComb stated that no one had niadc any complaints 

regarding the dog’s behavior. Id. at 75. Van Fleet states that, over the five year pcriod of Happy 

Tails walking the dog, she never received any cornplaints from any of the other dog owners when 

the dog was walked in a group. Van Fleet Aff. 7 10. The building’s superinteiidcnt testified at his 

deposition that hc never saw Oxford bare his tccth, and he ncvcr barked or growled at him whcn they 

were in the elevator. Mitkoff Affirm., Ex I, at 9-10, 16. Given all the abovc, defendants have 

dcmonstratcd prima facic cntitlement to summary judgment as a matter of law, by prcsenting 

evidence that thcy did not have noticc of any vicious propcnsitics of the dog. See e.g. Rernstein v 

Penny Whistle Toys, Inc., 40 AD3d 224 ( l q t  Dept 2007), affd NY3d 787 (2008); Christian v Petco 

Animal Supplics Storcs, Jnc., 54 AD3d 707 (2d Dcpt 2008); Claps v Animal Haven, Inc., 34 AD3d 

715 (2d Dept 2006). 

In opposition, plaintifh submit an affidavit from a veterinarian who states that a choke collar 

used on the dog (which is undisputed), caused additional stress on the dog’s painful neck and made 

him act aggressively, thereby causing the incident. b o l l  Aff, 7 10. 7’hc veterinarian also states that, 

notes iirom the dog’s treating veterinarian indicate possible hypothyroidism, which plaintiffs’ 

vctcriiiariaii states can cause aggressive behavior. M. 11 8. William Callahan’s nanny states that, 

several months prior to thc incident, thc dog entcrcd the clcvator with the children and let out a 

growling noise, which she describes as a %icious growl.” Koopchmd Aff. 7 8. Because of this 
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incident, Roopchaiid stated that shc could never bring the children anywhere near the dog again. 

Plaintifls also contend that questions of fact arise because McComb testified at a furthcr EBT 
. .  

that, prior to Callahan’s bite, his dog was bittcn by another dog while being walked. Gennarelli 

Suppl. Opp. Affirm., Ex A at 10. The dog walker told McConib that he had to pull the dogs apart. 

Ibid. 

Van Flcct statcs that it was Happy Tails’ policy to ask for permission to enter with a dog into 

an elevator, and that if permission is not granted, they will wait for thc next elevator. Van Fleet Afl: 

The incident with another dog is not sufficient to raise a triable issuc of fact, because tlic only 

cvidence as to that incident shows that it was unprovoked. According to McComb, the dog walker 

statcd that “the other dog came out of no where and grabbed onto him.” Gcnnarelli Suppl. Opp. 

Affirni., Ex A at 10. However, McComb’s and Happy Tails’ use of the choke collar, which 

plaintiffs’ veterinarian states is used to control a dog that is not easily controllcd (Kroll All. 7 1 0), 

raises issues of fact as to what McComb andor Happy Tails kncw about the dog to causc them to 

use a choke collar and thus as to McComb’s and Happy Tails’ knowledge, if any, about the dog’s 

vicious propensities, if any. As plaintiffs’ vctcrinarian indicates, the dog’s treating veterinarian 

recommended that McComb discontinue the use of the choke collar and use a body lianicss. Kroll 

Aff. 7 11;  Gennarelli Opp. Affirm., Ex B [veterinarian’s notes of 1/19/04]. It can be reasonably 

inferred from any contraindicated use of the choke collar that McComb or Happy Tails may have had 

countervailing reasons for a need to control the dog which overrode the advice of the dog’s 

veterinarian. 

Therefore, McChmb’s and Happy Tails’ motions for suiiirnary judgment are denied. 
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CONCLUSION 

Accordingly, it is hereby 

ORDERED that the motions for summary judgmcnt by dcfcndants David McCornb and 

flappy 'I'ails arc denied. 
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