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SUPREME COUK‘I’ OF THE S’I’A‘I’E OF NEW YORK 
COU-N‘I’Y OF NEW YORK: PART 1 1  
______-_-_-_______------------------------_---_-_----_------ x 

111 the Matter of the Application o f  

IilCHAICD LEWIS, 
Petit i 011 er, 

For an Order and .)udgment Pursuant to Article 78 ol‘thc 
Civ i l  Practice Law and Rules, 

ORDER Sr .JUDGME;NT 

This is nn Article 78 proceeding commcnccd by the petitioner. Richard Lewis 

(Pctitioncr), sccking to rcvcrsc a detem~ination by the New York City Police Departmerlt License 

Division (the License Division)’ dcnying Petitioner’s application for a caiTy guard pistol license. 

Respondent, the License Division, opposes the pctition and contends that the 

dctcnuination to deny the applicalion was not unreasonablc, arbitrary, capricious, or an abuse or  

discretion as the administr-ativc record supports the License Division’s dctennination that 

Pctitioiicr lackcd thc moral character to posscss a pistol licensc duu to his anest history and his 

false stalenient regarding the arrests 011 his application. 

FACTUAL ALLEC~A‘I’IONS 

Pctitioner has worked as a security guard for Alante SecuI-ity Group, Inc. (Alante) since 

’ Although the caption for this case identifies respondent ;is “LICENSE 
DlVlSlON/PlS’I’OL LICENSE SEC‘I’ION RM 1 10 ONE POLTCE PLAZA N.Y. N.Y. 10038,” 
Respondent statcs in its Verified Answcr that its p r o p  iiame is New York City Police 
D ep iirtment Lic elis e ivi si  o 11. 
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March 39, 2005. By a sworn application dated March 20, 2007, Pctitioner applied ibr a c m y  

p a r d  pistol liccnsc. According lo a Maidi 20, 2007 lcttcr from Luis Lopez, ~~i-csidcnt of Alante, 

which was siibmilted to  h e  Licciisc Division, it was iiccessary for I’etitioiicr to carry a fii-cami as 

Pc t i t i o 11 c I-’ s “d 11 ti cs w i 1 1 i n c 1 udc protect i iig li  l‘c and propcrt y i 11 Fed era I b ti i Id ings , ” (Veri fi ed 

Aiiswcr, cx. A) 

Scctioii B of thc applicalion states: 

Applicanls must answer Questions 10 through 24. Additionally Questions 29 
through 3 I riiust he aiiswcrcd chronologically aiid in dcti~il.  If you Iiavc 
answered YES to qoestion(s) 10 through 28 you MUST attach a notarizcd 
sheet of piipcr (8 % x 1 1 )  cxplniiiing such mswcr(s)  in complete detail. A 
FALSE STA’IEMENT S H A I L  BE GROUNDS FOR DENIAL OF A N.Y.C. 
14 AND G UN I, J C E N S E. 

(Verified Answer, ex. A )  (cmpliasis in original). 

Question 23 o r  the application asks whethcr tlic applicant has ever “[bleen ail-estcd, 

indicted, or suimimonscd, for ANY ofense 0 t h -  than Parking Violations, in ANY jurisdiction, 

rederal, statc, locd or Foreign?” (empliasis in original) lo which tlic Pelitioner placcd an “x” in 

tlic “No” column. (Verified Answer, ex. A). Question 23 also asks applicants to list the date, 

time, charge(s), ciisposition, court and police agcncy regarding any offenses and spccitTcally 

states that “([tlalse statemenls are grounds for disapproval)” ( /d , ) ,  Along with the application, 

Pctitioncr was provided with “Instructions to All IIandgun License Applicants.” Paragraph 7 (A) 

uf the iiistnictions stales; 

If you were WCJ- an-cstcd, indicted or summonsed (othcr tlian parking violations) 
lor any reason you must answer Yes to question-23 and submit  a certificate of 
disposition showing the offense and the disposition. Also, you niiist subiiiit a 
cl e [ai 1 ccl, I 1 o 1‘1 I i 1,cCl 5 t dci 11 e11 t dcsc I ill i 11 g th c c i 1-c uiii s t an c 2s s u rro uncl i n g cac 11 
arrest. YOU MUST DO THIS EVEN IF: the case was dismissed, thc record 
sealed or tlic case riullified by operation of law. Tlic Ncw Yor-k State Division ol‘ 
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Criliiiiial Justice Scrviccs will report to us cvciy iiistaiice involving the arrest o r  
an applicant. DO NOT rcly 011 aiiyonc’s rcprcscntalion that you need no1 lisl a 
previous arrest. . . . 

(Vcrj Ficd Answer, ex. R) (emphasis i i i  original). 

Following the filing of Pelitioner’s application, tlie Licensc Divisioii condiicted a n  

investigation of Pctitioncr’s background. During the course of lhis investigation, thc Liccnse 

Division obtained an arrest history repoi-l fi-om the New York Stale Division of C‘riiiiinal Juslice 

Scrviccs (NYSD CJS) wliicli disclosed ilia1 Pelitioner was arrested Iwicc, oncc ill 1982, for lwo 

Class B Misdemeanors, Criminal Posscssioii of Marijuana and  Loitel-ing, iilld the Class A 

Misdcmcanor of Rcsisting Arrcsl, and in November 1999, [or two Class E Felonies, Pourlh 

Degree Criniinal Possession of Stolen Propel-ty, and Fourth Dcgrcc Grand Larceny.? 

The NYSD CJS repoi-t fiirtlicr states that a bench warranl was issued bascd on 

Pctitioncr’s failurc to appcar at a hearing in 1982 conncction with lhe marijuana arrest. The 

charges were acljoumed in conkimplation of dismissal in November 1999 and the charges were 

clisniissed and the record sealcd in November 2000. As to tlie lelony arrcsts, the report iiidicatcs 

all cliargcs against petitioner wcre dismissed in Deceinbcr 2000, and thereafter the 1-ccord 

sealed. Pursuaiit to thc invcstigation, the License Division also made an inquiry with thc 

Department of Molor Vehicles which rcvcaled that Petitioner’s c-lrivcrs liccnse has been 

suspended as of July 12, 2006 Ibr failure to pay child support. Aiicr compleling the background 

invesligaiion and as a i-esul t or  Petitioner’s arrest record and suspcnded drivers licensc rbr failure 

‘Petitioner was arraigncd on November 10, 1999 on two counts: Third Degree Criminal 
Possession of Stolcii Propcrty, 3 Class D Fclony (Penal Law 5 165.50); and Third Degree Graiid 
Ta-ccny, a Class D Felony (Penal Law (j 155.35). ‘I’hese charges were dismissed on Deceiiibcr 
15, 2000. 
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to pay child supporl, the License Divisioii disapproved Petilioncr’s applicalion. The Notice of 

Disapproval dated ,July I 3, 2007 statcs: 

APPLICANT HAS EXTENSIVE AIIREST HISTORY DA‘TING BACK ‘1’0 
1982. ARRESTS INCLIJDE C‘PSP, GRAND LARCENY, RESISTING 
ARREST, LOITERING, AND CRIMINAL POSSESSION OF MARIHUANA. 
APPLICAN‘I‘ WAS ALSO RETLJRNEII ON A BENCH WARRANT IN 1999. 
APPLICAN’I’S NEW YORK STATE DRIVERS LICENSE 1s CURRENTLY 
SUSl’ENDED FOR FAILURE ‘1‘0 PAY CTTILD SIJPPOK‘I’. APPLICANT 
SIIOWS RLATAN‘f DISIGGARD FOR THE CRIMINAL JIJSTICE SYSTEM, 
THE COUR’I’S, ANT) TTIS PERSONAL RESPONSIBILITIES. REC’OMM END 
DISAPPROVAL. 

(Verified Answcr, ex. F) 

By lctter daled August 26, 2007, Petitioner appcaled the Licensc Division’s denial of his 

application. Pctitioncr states [hat Iic sccks the license h r  work purposes oiily, that he has a good 

reputation at his job, and that the cliargcs for which IIC was arrested, including the Isciich wainnt 

rc)r his failure to appear, were cither false or ei-roiicous charges and were all dismissed. He 

lirt-thcr inaint:iins that his di-ivei-s license was suspeiidcd in May 01‘2007 only bccausc his 

employci- did not deduct the proper amour11 from his paycheck for court-ordered child support 

paynienls. By Icttcr dated Septembcr 27, 2007, the 1,icciise Division notified Petitioner that his 

appeal was dcnicd. The Notice of Disapproval Aftcr Appeal statcs: 

[Ylour Cairy Guard licerise is denicd due lo: 

-You failcd to disclose your arrest history on your application 
-Your Fdilure to pay child support. 

(Verified Aiiswcr, ex. H). 

On Novcniber 26, 2007, by Notice olPctition and Veri fied Petition, Petitioner brought 

this proceeding pursuant to Article 78 of the CPLR, sccking an ordcr aiinulliiig the Licensc 
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D i vis i on ’ s dct crni i 11 3 t i oii MJ h i ch denied Petit i oncr ’s app I ic d t 1011. ’ 

DISCUSSION 

CP1.R 7803 (3) provides that onc of the qucstions which can bc raiscd i n  a11 Articlc 78 

proceeding is “whellier ;i dctenninatioii was made i n  violation o l  lawliil proccdiire, was affected 

by an enor of law or was arbitrary and capricious or ail abusc of discretion as to tlic iiiemii-c or 

mode or penalty or discipliiic imposed.” The Court of‘ Appeals lins explained that tlic arbitrary 

ar~d capricious tcst “rclatcs to wliehei- ii pi-~icular  action should have bccn takcn or is j iistiIicd 

* * * and whether the administrntivc action is without loundation i i i fxt .  Ai-bitr-ar-y action is 

without sound Imis  in rcasoii and is geiier-ally takcii withoul regard to tlic facts.” PelZ LJ l ? o ~ i d  of 

L X i c ,  34 NY2d 222, 231 ( 1974) (citations and quotations omitled); scc u l w  LScwwll 11 Cily (If 

Ncw York, 182 AL32ci 469, 473 ( 1  st Dcpt 1992). 

Section 400.00 (1) or the Ncw York Stale Penal Law statcs that an applicant for a pistol 

license must be “o l  good moral character” and must not have deinoiistrated any “good cause” for 

denial of the license. Title 38, Chapter 5 of the Rules of thc City of New York further provides 

that an applicant Iior a pistol license must possess ccrtain criteria including that he/she “[blc of 

good nioral charactcr” and “[b]e an applicant concerning whom no good cause exists Ibr the 

dcnial of such license.” L‘k~ 38 RCNY 5 5-02. As the issunnce of 3 pistol liccnse is a privjlcge 

and not a riglit, the licencing agency has broad discretion whcii evaluating thc applicant’s moral 

character. L$’ce Mattc7r ofSer-vedio v Bruttoti, 268 AD2d 356 (1st Dept 2000); Mrrttcr ofk-uplnn v 

Rriitlo~i, 249 AD2d 199, 20 1 (1 st Depl 1998). 

Sectian 400.00 ( I )  of thc Ncw Yolk Statc Pciial Law provides that a license shall be 

issued “only after investigation arid finding that all slatements in  a proper application for a 
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liccnsc arc truc.” Paragraph 7 (A)  of [lie instructions clearly provides that a clctailcd notarized 

statcnicnt, dcscrihiiig the ~ ~ i ~ c i i i i i s t a i i c ~ ~  surrounding each arrest must be listed mid an-csts must 

be listed eveii if h e  c x c  was dismissed. (Verilicd Answcr, cx. El). Pctitioner’s explanation for 

his failurc to disclose tlic ai-rcsts, that the charges were dismissed, is qucstioiiablc in light of the 

specific instruction 011 the application that all ancsts must bc listed even if the charges werc 

dismissed. ’ 
The Licensc Divisioii maintains that Petitioricr’s applicatioii was also clenied as his New 

York Statc drivcrs liccnsc I S  cui-reiitly suspendecl for fhilurc to pay child support. Pctitioncr 

contends in his appeal thal his drivcr-s liccrisc is currently suspended only bccausc I n  May of 

2007, his cmploycr did not directly provide the corrcct payment amount from his paychcck to the 

chi Id support unit. I Iowcvcr, the investigation perronncd by tlic License Division r-cvcalcd that 

Petitioner’s drivcr-s licciisc was actually suspended in July of 2006 for hilirrc to pay child 

support . 

Notwithstanding the dismissal and sealing of tlic records in conncctioii with petitioner’s 

two arrcsts, pctitioiicr failcd to fully address the qucstions on the application rcgarding his arrest 

history. Additionally, pctitioncr’s New York Statc drivcrs license is suspcndcd based on his 

f d u r e  to pay child support. The court notes that respondcnt’s cliaracteri.Aion of petitioner's 

mes t  history as extensivc is inaccurale, and that petitioner has no criminal convictions, is 

3Petitiolici- attachcs to his petition thc Certificate of Disposition for his Noveinbcr 1999 
an’cst. To thc extent which Petitioner subniits this Certificate of Disposition and docuiiicnts for 
the first time, such evidence cannot bc considered as thcy wcre not submitted at thc time of 
Petitioner’s application and are not part of the administrative record. 72A Realty Assors. v New 
York City Ewtl .  Control Bd., 275 AD2d 284, 286 (1st Dept 2000). 
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eiiiployed and seeks the license in connection with his eriiployineilt. IIowcver, iiiider the 

circiiriis~ances here, wlicrc pctitioner fililed to triithfiilly respond to q~restic~i~s rcgarding his prior 

ai-resls and where petitioiicr’s license is suspended for failure 10 pay child s ~ ~ p p c ~ t ,  i t  cannot be 

said givcn thc standard rcqiiircd of pistol license holders h a l  respondent’s dccision was xbitraiy 

or  capricious 

Tlic Licciise Division also coiitciids that to the petilioii can be construed as I-aisilig 

LL claim h i t  the deni;il of thc application coiistitirtcs a penalty so ~I ispr~~~~urt ionate  as to sllock the 

coiiscicncc, such claiiii iiiust bc dcnicd. Whcn considering if a n  agency’s tlccision shoclis the 

conscience, “[t]11e question is not whcthcr [tlic Court] might have imposed another or di rfereilt 

pcnalty, but whcthcr thc agcncy charged wilh disciplillary respoiisibility rcasonably acted within 

thc scope of its po\~crs .”  Pcll v Horrrrl qf Erlitc., 34 NY2ci at 238. Hcic, llicre is no evidencc that 

the License Division acted outsidc of  its aiitliority in dcnying Pelitioner’s application. 

C‘O N C I, US ION 

Accordingly, it is 

OR.DERED and ADJUDGED Ilia1 the petition is deiiicd and the proceeding is dismissed. 

This coiistitutcs tlic dccision and judgrnenl of this court. 
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