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I poi1 the following papers numbered 1 t o x r e a d  on this motion for summary judgment; Notice of Motion/ Order to 
Sho\b i ' a m e  and supporting papers l O O l )  1 - 27 ; Notice of Cross Motion and supporting papers-; Answering Affidavits and 
wppcrrting papers 28-30 ; Replying Affidavits and supportingpapers-; Other Pltf s M e d L a w  3 1-32; Deft's MemiLaw 33; Deft's 
yern;l,aw 34-35; (( ) it is, 

ORDERED that this motion (001) by the defendant, Quest Diagnostics, Inc., pursuant to CPLR 
12 1 ,? lor summan judgment dismissing the complaint as asserted by plaintiffs, Christine Gray and Terri 
l4inter. on the basis that there is no triable issue of fact and there is no merit to the causes of action 
icserlcd in the complaint alleging claims of race discrimination and retaliation, is granted and the 
:omplaint of this action is dismissed. 

i his IS an action to recover damages premised upon the alleged violation of the New York State 
I lumm Rights 1,aw (NYSHRL), as amended NY Exec. Law $296 et seq. by the defendant Quest 
Ihqgostics, Inc.(Quest). Causes of action for race discrimination and retaliation are set forth in the 
a)mplaint 
persons within thc meaning of $292( 1) and that during the plaintiffs' course of employment with Quest in 
lanua-y  2005 and continuing throughout their employ, they were subject to racial discrimination by Nancy 
I 1 nch and Kerry [Jlrich who both supervised the plaintiffs. The plaintiffs, who state they are African- 
Ainerican, claim that they were treated differently with uneven distribution of work and not being 
pro\ ided breaks and lunch breaks while Caucasian employees took regularly scheduled breaks, 
occasionally u i t h  Ulrich, and that Ulrich spoke to the plaintiffs in a harsher and different manner of 
spccch than used with Caucasian employees. On or about May 10,2005, the plaintiff3 claim, they 
coinplained about Ulrich's discriminatory behavior and actions to Human Resources. On or about May 

I'hc plaintiffs claim they were employees within the meaning of NYSHRL, §296( 1)  and 
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I I‘.. ” 7005. it  IS claimed that the defendant began reviewing Medicare codes plaintiffs entered into the 
twmputer during April 2005. The plaintiffs assert that they did not receive training on how to properly 
cnter ’Vledicarc cocies into the computer and relied upon co-workers to obtain this information, and that 
the lack of training resulted in the defendant’s issuance of poor performance evaluations to the plaintiffs. 

f he piaintiffs claim that as a result of the false and pretextual evaluations, that they were terminated on 
Ma! 25 ,  2005. They further claim that they were discriminated against for lawfully complaining about the 
clefendant ’s discriminatory conduct, that they have been retaliated against by the defendant who 
rerriiinated their employment on the basis of their lawful complaints of discrimination, causing them to 
wffcr severe and lasting embarrassment, humiliation, and anguish as well as other incidental and 
i onsequential damages and expenses for which they seek equitable and injunctive damages. 

I he defendant seeks summary judgment dismissing the complaint on the basis that there is no 
iiicrir to the causes of action asserted in the complaint alleging claims of race discrimination and 
ietaliation and no triable issue of fact. In support of such application, the defendants have submitted 
i:opics of  thc summons and complaint; answer; attorney’s affirmation; the affidavits of Marcelene Ray and 
the affidavits of-Nancy Lynch and Joseph Marcano; copies of the transcripts of the examinations before 
!rial of‘ (’hristine (rray, Terri Minter, Steve Berman, and Nancy Lynch; employment application of 
( ’hristine Gray with the job offer as phlebotomist and acceptance/benefit letter; employment application of 
Ierri Minter with the job offer as phlebotomist and acceptance/benefit letter; copy of Compliance 
I raining 2003Employee Attendance and Certification Form for Christine Gray; copy of Compliance 
I raining 2004/Employee Attendance and Certification Form for Christine Gray; Annual Certification of 

6.  hristine Gray for 2004 and 2005; annual Certification Form for Terri Minter for 2003 and 2005; copy of 
‘ onipliancc -1 raining 2004/Employee Attendance and Certification Form for Terri Minter; Annual 
t. crtitication of‘Terri Minter for 2004; copy of policy manual; copy of Quest Diagnostics Overpayment 
Kcl’und August 9. 2005 in the amount of $30,976.66; and Memoranda of Law. 

‘fhc plaintiffs oppose this motion with an attorney’s “Declaration;” a copy of a Training Profile 
ind (’ertification tor Compliance Policies & Procedure for Christine Gary dated December 10, 2002 and 
lor 1 crri Minter dated July 22, 2003; and copies of policy labeled QDI 249 and QDI 2137. 

6 he proponent of a summary judgment motion must make a prima facie showing of entitlement to 
indginent as a matter of law, tendering sufficient evidence to eliminate any material issues of fact from the 
- a x  1 o grant summary judgment it must clearly appear that no material and triable issue of fact is 
prcscnted (Sillmart v Twerztieth Century-Fox Film Corporation, 3 NY2d 395 [ 19571). The movant has 
the iinitial burden t,f proving entitlement to summary judgment (Wirzegrad v N. Y. U. Medical Center, 64 
NY2d 851 / 1985 I ) .  Failure to make such a showing requires denial of the motion, reg,ardless of the 
wfticiency of’the opposing papers (Winegrad v N. Y.U. Medical Center, supra). Once such proof has 
hecn offered. the lm-den then shifts to the opposing party, who, in order to defeat the motion for summary 
1udgniciit, must proffer evidence in admissible form ... and must “show facts sufficient to require a trial of 
an)  Issue 01’ fact” (CPLR 3212[b]; Zuckerman v City 0fiVe.w York, 49 NY2d 557 [1980]). The opposing 
part) must prcsent facts sufficient to require a trial of any issue of fact by producing evidentiary proof in 
admissible form (Joseph P. Day Realty Corp. v Aeroxon Prods., 148 AD2d 499 [2”d Dept 19791) and 
iiiiis~ assemble, lay bare and reveal his proof in order to establish that the matters set forth in his pleadings 
m real and capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014 [;!nd Dept 19811). 
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\unirnarq judgment shall only be granted when there are no issues of material fact and the evidence 
rcquircs the court to direct a judgment in favor of the movant as a matter of law (Friends ofAnimals v 
4,wociatetl Fur kffrs., 46 NY2d 1065 [ 19791). 

I lunian Rights Law (Executive Law $296(1 >(a> states: “It shall be an unlawful discriminatory 
practice ...[ llor an employer or licensing agency, because of the age, race, creed, color, national origin, sex, 
disabilit~, genctic predisposition or carrier status, or marital status of any individual, to refuse to hire or 
i>rnploy or to bar or to discharge from employment such individual or to discriminate against such 
individual in compensation or interms, conditions or privileges of employment.” 

4 plaintif!‘ alleging racial discrimination in employment has the initial burden to establish a prima 
tacw case ol’discrimination. To meet that burden, a plaintiff must show that (1) she is a member of a 
protected class; (2 ) she was qualified to hold the position; (3) she was terminated from employment or 
wl’fered another adverse employment action; and, (4) the discharge or other adverse action occurred under 
circumstances giving rise to an inference of discrimination. The burden then shifts to ihe employer to 
rebut thc prcsumpt ion of discrimination by clearly setting forth, through the introduction of admissible 
cvitlencc, legitimate, independent, and nondiscriminatory reasons to support its employment decision. In 
order to neverthelcss succeed on her claim, a plaintiff must prove that the legitimate reasons proffered by 
‘I defendant were merely a pretext for discrimination by demonstrating both that the stated reasons were 

ilsc and that discrimination was the real reason” (Forrest 1’ Jewish Guildfor the Blind, et nl., 3 NY3d 
295. 786 NYS2d -382 [2004]; Dinah v Salzman, 2005 NY Misc Lexis 3591,234 NYLJ 82 [Supreme 
t ourt of New York, Queens County 20051). In order to assert a viable claim of retaliatory discharge 
jwrsLianl to New ’I‘ork Executive Law $296( 1 >(e), an employee must demonstrate that there was a 
reasonable basis to believe that his or her employer engaged in an actionable discriminatory practice and 
:hat ;IS a result ofthe employee’s opposition to that practice, the employer discharged l.he employee (Do& 
1 9  Middletown Lodge (elks Club) No. 1097, 264 AD2d 706 [2nd Dept 19991; Leavy v New York City 
Trunsit Aiitltority et al, 2006 NY Slip Op 50177U, 11 Misc3d 1052A [Supreme Court of New York, 
tiings (‘ounty 20061). 

I’o prevai 1 on their summary judgment motion in a racial discrimination in employment case, 
ikii-nclants must demonstrate either a plaintiffs failure to establish every element of intentional 
discrimination, or, having offered legitimate, nondiscriminatory reasons for their challenged actions, the 
absence o f a  material issue of fact as to whether their explanations were pretextual. In that event, 
wniniaiy judgment would constitute a highly useful device for expediting the just disposition of a legal 
dispute for all parties and conserving already overburdened judicial resources inasmuch as no valid 
purposr is served by submitting to a jury a cause of‘ action that cannot survive as a matter of law (Forrest 
t*  Jewi,sIt Guild for the Blind, et al., supra). 

In the inslant action, the plaintiffs, Gray and Minter, have failed to demonstrate that they were 
clischargcd from their employment with Quest Diagnostics under circumstances giving rise to an inference 
ot discrimination. nor have they demonstrated retaliation. It is further determined that the defendant has 
oflcred legitimate, nondiscriminatory reasons for its’ challenged actions, and that the plaintiffs have failed 
to  raise any material issue of fact as to whether the defendnats’ explanations were pretextual. Here, the 
wbniit ted documentation satisfies the defendant’s burden on a summary judgment motion of establishing 
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its entitlement to dismissal of the complaint as it has established a legitimate and nondiscriminatory basis 
liir discharging the plaintiffs which cannot serve as the basis for a claim of employment discrimination. 
1 he plaintiffs have not offered sufficient support to create a question of fact as to whether their 
terminations. or any alleged adverse treatment during their employment, occurred under circumstances 
giving rise to an inference of discrimination. The record does not support that the plaintiffs did not 
rxxcive training sufficient for them to properly perform their duties and responsibilities. The admissible 
cvidencc and testimony, to the contrary, demonstrates that the plaintiffs were given the: same training as 
other employees, and instead of the training being inadequate, that the plaintiffs by their own admissions 
intent ionally engaged in activity involving improperly writing , entering and obtaining diagnostic codes on 
Medicare cases in violation of Quest company policy. 

Steve Berman testified at his examination before trial’ that he worked for Quest Diagnostics from 
August 6, 1985 through April 4, 2008 and left when his position was eliminated as a result of two 
nusincss units being combined. Prior to leaving ‘he was the compliance officer for the Syosset business 
iinit 1 Ic has a bachelor of arts from NYU and two years of graduate work in anthropology. He stated he 
.it)uays conducted the new hire training, and there is a general sign in sheet as well as specific individual 
training sheets which both the plaintiffs signed and were certified. To be certified, he stated, means that 
he provided the trainee with the training. He was aware that Ms. Gray and Ms. Minter alleged that they 
did not rcceivc the training and were terminated for discrimination. He stated there were three parts to the 
training: human resources, safety, and compliance, and that he did the compliance training before Minter 
and ( iray’s employment began. The training documents reveal that they attended the training sessions, 
rcad the policies involved, and answered the questions relating to those policies. They would have been 
provided the training materials the day before their training and would have come to the session with the 
questions answered which would have been reviewed first as part of the training session. He had no 
specific rccollection of training Christine Gray or Terri Minter, but stated he has the dlocumentation that 
the? were in his classes. 

I Ic staled that every employee is also required to participate in an annual compliance retraining; 
the individual‘s supervisor trains for Medicare billing, but the plaintiffs would not have needed billing 
training as it would have been covered in their new hire training. He stated that he provided new hire 
training that would have involved some of the rules and regulations regarding Medicare, specifically one 
( i n  diagnosis codes because Quest Diagnostics employees cannot provide diagnosis codes. The diagnostic 
codes must comc from the physician or the physician’s staff. His training records indicate that the 
plaintiffs would have read that policy. Mr. Berman testified he never had an employee sign an 
achnowlcdgment form if he did not train them on the policies or procedures they were signing indicating 
the> received training on. 

Vr. k r m a n  testified that Ms. Gray and Ms. Minter were terminated from Quest based upon their 
own admissions that they supplied diagnosis codes without confirmation from the ordering physician on a 
lot o r  occasions. He testified that Ms. Minter told him she did it because it was more convenient for the 
pt icnt .  and that her supervisor did not train her on these billing codes. He stated Medicare had been 

i Pages 8,  17, 28,3 1,32,36,37,38 and pages 40 on, and signature page have not been 
iirovided. 
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t-illcii prior to their knowing that the codes were incorrectly placed on the bills, so they advised Medicare 
I lial the codes were billed in error after Quest conducted an audit, and then refunded Medicare in the 
m o i i n t  oJ’ approximately $32,000.00. Mr. Berman stated that the law is clear that Quest employees 
cannot  supply the codes, and whether the codes were correct was subjective because the plaintiffs had no 
r-easciir to do so. IHc also testified it is not a matter of the code being correct or not corrlect, it is a matter 
that  (luest employces are not permitted to supply the code. 

hlr 13erinan also testified that it was his decision to terminate Ms. Minter and MS. Gray. He first 
ondiictcd an Interview with Marcy Ray from Human Resources and a member of their compliance 
, orporate team. After Ms. Minter and Ms. Gray admitted they had supplied the diagnosis codes, they were 
huspended without pay. Thereafter, there was discussion as to whether their was any choice other than to 
terminate. they dccided that since they both violated Quest policies and the Medicare law, that they had no 
,iltcrnat~ve but to terminate. He stated that they never stated they never received training on Medicare 
hilling, ;ind that he even stated to them that he trained them not to do this, and that’s when they told him. 
I le had notes froni his investigation interviews which set forth that on May 9, 2005 at 7:30 p.m. Nancy 
)1 ynch received a call from Kerry Ulrich, the lead phlebotomist at the Comniack PSC, to discuss 
ichecluling and to tnention that employee Terri Minter was adding DX codes to scripts without calling for 
clarification. Kerry said she had already told Terri that this could not be done and that Terri was ignoring 
’7cr instructions. She also advised that she observed Terri write a DX code on another script, Kerry told 
rcr that could not be done and scratched off what she had written in, and that instead, Terri had written in 
that instance that 1lX codes had been supplied by the physicians. Kerry also noted Terri’s handwriting on 
J w r p t  and noticed that this was done on a Saturday morning when the physician was not reachable. 
kern also thought there was an altered DX code in Terri’s handwriting. 

Vh.  k r m a n  also testified that his note indicated that Kerry also noted that Christine Gray had a 
Medicarc patient and asked Kerry to draw the patient; there were DX codes on script and Christine added 
another. and: there was no DX code on script; Kerry saw the documentation that Christine had called the 
of’fice. left ;I message telling the office that she had used the DX code, and if the office had a problem with 
that. to call her. She  then called the patient and told the patient what she had done. Kerry told Christine 
tha t  \he was not signing the rec (requisition) and Christine said she would sign it. 

loseph Mxcano has set forth in his affidavit that he has been employed by Quest Diagnostics 
I ticorporated (Qucst) for twenty one years, is currently Supervisor of Patient Services since August 2007 
m d  prior to that held the position of Manager of Patient Services, and is familiar with both Christine Gray 
and  ferri Minter. In his former position as Manager of Patient Services during the plaintiffs’ entire 
cniploymcnt, he  oversaw the day to day operations of various Quest Diagnostics facilkties located in 
Uassau County iiicluding 21 71 Jericho Turnpike Suite 102, Commack where the plaintiffs worked. From 
:iboiit 2003 to present, Nancy Lynch, the plaintiffs’ former supervisor, reported directly to him, and he in 
t u r n  reported directly to Gary DeRisi, Director of Patient Services. In January 2005, he attended a staff 
meeting at the Commack PSC which was attended by the plaintiffs, Nancy Lynch, Marcy Ray, Quest 
Diagnostics’ I Iutnan Resources Generalist, Ms. Ulrich, and phlebotomist Sara Dixon., Tara King (Tara 
i,ongo) and Isperanza Nunez and the plaintiffs. He states that during the meeting the entire staff, 
inclriding the plaintiffs, raised concerns about the manner in which they were being supervised by Kerry 
I ‘Irich. thc then Phlebotomy Group Lead for Commack, and the concerns centered around the way Ms. 
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irich spoke to the staff, the way in which they were treated by the patients and how their treatment was 
iddressed by Ms. L‘lrich, and the lack of formal recognition by management. He states that at no time was 
-le exprcssly advised or given any indication that their concerns were race-related or that the plaintiffs 
d i c v e d  they were being subjected to race discrimination in any way. He and Ms. Lynch, he states, 
qges ted  that they service the patients’ needs to the best of their ability and then afterwards escalate the 
d e n t s ’  behavior to either him or Ms. Lynch so that it can be immediately addressed, which would 
include providing the identity of the patient and physician. It was agreed that any reprimands would be in 
private. either during the shifVafter hours, depending on the seriousness of any infraction. He states that 
“\s 1 vnch discussed the nomination process for several of Quest’s recognition programs, including 
. I hanks to You” and Take a Bow.” The meeting ended with there being a common goal of collaboration 

on the part of staff‘ management going forward. At no time, before or after the January 2005 meeting did 
the plaintiff’s complain to him that they had been subjected to race discrimination by Ms. Lynch or Ms. 
llrich, or anyone else in management. Neither he, nor Ms. Lynch nor Ms. Ulrich were involved in the 

c ompiiance investigation that led to the decision to terminate the plaintiffs’ employment or the termination 
decision. but instead, both the compliance investigation and the termination decision were conducted by 
Stet e Rernian, Quest’s former unit Compliance Officer/NEOP Compliance Facilitator. 

Marcelenc Ray set forth in an affidavit dated October 20,2008 that she is AfricadAmerican and 
known among the employees at Quest as Marcy Ray. As part of her employment with Quest, she is 
generally responsible for maintaining and coordinating policies and programs covering various Human 
I<esourccs-type areas, including employment, employee relations issues, wage and salary administration, 
place~nnent and staff member services, and the Field Operations Department. She stated the plaintiffs were 
generally responsible for performing daily activities of the PSC/Mobile/In-office phlebotomy accurately 
;ind on time, performing with confidence both the forensic and clinical specimen collection and processing 
duties fhllowing established practices and procedures; maintaining required records and documentation; 
demonstrating organizational commitment, and promoting a positive image to patients, clients, employees, 
~ n d  the public in general. She states Quest requires new employees to complete a training program that is 
nart ol‘its New Employees Orientation Program (NEOP) within two weeks of their hire date, with the 
3rograrn focusing on the Integrity Commitment, Code of Business Ethics, key compliance policies, 
personal accountability and HIPPA. Materials provided are the Employee Handbook, Integrity 
i‘ominitmcnt, the Code of Business Ethics, and Your Compliance Policy Handbook. IEmployees are 
required to certify that they have attended the training and understand the standards they are expected to 
lollow and the consequences to employees and to Quest that may result from any violation of the 
requirements. Jamie Dromerhauser, Specialist, StaffingNEOP Facilitator and Steve Ejerman, Unit 
(‘ompliance Officer’ NEOP Compliance Facilitator conducted the training for the plaintiffs. 

Marcclene Ray set forth in her affidavit dated November 4, 2008, that she is currently employed by 
(&est for six years as Human Resources Generalist and has been employed by Quest for eighteen years 
and i s  familiar with Christine Gray and Terri Minter. She states she had submitted a )prior affidavit and 
that the plaintiffs claimed that she had no personal knowledge of many of the statements contained in it, 
hut she sets forth that those statements were based on her personal knowledge as she was aware of the 
cvcm based upon her current role with Quest and having personally reviewed the plaintiffs’ personnel 
records or was a witness to the events as they unfolded. In her capacity as Human Resources Generalist, 
she personally assists in ensuring that new employees undergo NEOP as part of the new hire process and 
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d d i i  ional training based upon their department andlor position. The forms associated with their training 
x e  part o f  their personnel files. She states that she has personal knowledge that Ms. Gray worked for 
i)uest previously during which time she reported to Ms. Bucher and Mr. Tepedino, both of whom reported 
10 M r  Marcano and Mr. DeRisi before resigning from her employment, and that she was rehired again in 
2004 reporting to Ms. Lynch until her termination on May 23,2005, which was deemeld effective May 25, 
2005 She states that Ms. Minter was hired by Quest in 2004, reporting to Mr. Tepedirio then to Ms. 
1 ynch until her termination on May 23,2005, deemed effective May 25,2005. As of January 2005, the 
plaintiffs were working at the Commack OSC and they, along with Ms. Ulrich, reported directly to Ms. 
i vnch until their respective separations from Quest. 

Ms. t h y  states that the personnel records reflect that Ms. Gray attended the training program on 
, kcember 0’’’ and I Vh in 2002, and the copy of the document for the training program was signed by Ms. 
i . m !  as contirination, and that Ms. Minter attended the training program on July 21” and July 22”d of 
?003. and the copy of the document for the training program was signed by Ms. Minter as confirmation. 
V\ Jiajr states that in addition to this NEOP training, new employees are provided with and instructed to 

“Your (’ompliance Policy Handbook” and answer questions for their functional area on a 
worksheet They ,ire also asked to complete a “Training Profile & Certification form for Compliance 
Policies & Procedures” which identifies the policies the employee has been trained on and requires upon 
mnpletioii o I‘ training the employee’s signature acknowledging receipt of the training., which both Ms. 
i rra! and Ms. Minter signed on December 10,2002 and July 22,2004 respectively. 

44s Kay stated that Ms. Gray was initially hired on December 9, 2002 and voluntarjly left her 
cnipioyment on August 29, 2003. She was then rehired on January 26,2004, and Quest did not require 
hei 1 1 )  repeat the NEOP or resign any of the documents that she had previously signed due to the short 
amomt o f  time that transpired between her resignation and rehire. She states that during the time that the 
plaintiffs worked at the Commack PSC, they did not complain to her that they were being subjected to 
race discrimination by either Ms. Lynch or Ms. Ulrich or that they believed their race ‘was a factor in 
~oiinection with any decisions made by Ms. Lynch or Ms. IJlrich which affected the terms and conditions 
0 1  t h t x  employment. Rather, the complaints or concerns from the plaintiffs were that there was a lack of 
recognition from management and Ms. Ulrich’s leadership style, and consequently, a meeting was 
scheduled at the request of Ms. Gray and was held on January 24, 2005. Ms. Gray had been promoted to 
i’hlchotomist IJ on or about May 24, 2004 and transferred to the SmithtowdBrooksite Drive PSC., and 
thcrcafier to the C ommack PSC. Ms. Ray states that Ms. Gray felt there was discourse amongst the staff 
‘it tlic (‘oniinack J’SC. At no time did Ms. Gray indicate that the necessity for a meeting was due to either 
Iier o r  Ms Mintei being subjected to race discrimination or that race-related issues were a factor in making 
tlie request lor the meeting. Additionally, on May 10,2005, they did not complain of discriminatory 
hchavior by their supervisors, Lynch or Ulrich. 

“\/I.-; Kay took notes at the meeting and set forth in her affidavit that during thc meeting, Ms. Dixon 
ia t \vc i  tlie ~ssue  of patients being rude and disrespectful towards the staff and reported having been called 
-,CL crai names by patients, including a “jiggaboo.” Ms. Gray compIained of being counseled regarding an 
c r m  o r  deficiency in her performance in the presence of other staff members and a patient by Ms. Ulrich 
m i  suggested that such action take place at the end of the day in private. Moreover, the entire staff 
~.;oniplainecI about being verbally abused by patients and gave examples of patients banging on windows, 
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.incaring feces on the PSC doors and/or knocking on the door, and about the lack of formal recognition by 
rianagement with respect to the Commack PSC as a whole as well as individual phlebotomist. Thereafter, 
1; was agreed that the patients’ needs would be serviced to the best of the employee’s albilities, patients’ 
h e h a  lor would be escalated to her or to Ms. Lynch so that it could be addressed immediately, and it was 
!iirther agreed that any reprimands should be conducted in private either during the shift or after hours, 
depending upon the seriousness of any infraction. Ms. Lynch discussed the nomination process for several 
ot’ Quest‘s recognition programs, including “Thanks to YOU” and “Take a Bow.” 

M s  Kay also set forth that she is personally aware of the facts and circumstances surrounding the 
tcrminatron of Ms. Gray and Ms. Minter as she sat in on the meetings that were separately held with them 
k i t  M r  Herman on May 23, 2005, as part of his compliance investigation into their alleged improper usage 
)I’rliagnosis code in the performance of their duties as reported by Ms. Ulrich. During that meeting, she 

i tates Ms. Gray reported that when the diagnosis codes were not on the physician’s script for the patient 
that she would retrieve the code from a diagnosis book and input it into the computer system, and during 
!he meeting with Ms. Minter, Ms. Minter reported that when the diagnosis codes were not on the 
physician’s script Cor the patient, she would write in the codes when she knew them and claimed she had 
nc\ CI been instructed not to add codes. When Ms. Minter was asked if she knew of any other staff 
tneniher that was supplying codes, she responded that it was just her and Ms. Gray. This information 
conlirincd h a t  they had been improperly using diagnosis codes in the performance of their duties, and Mr. 
I3erman. in conjunction with Karen McKeown, the Quest Diagnostic’s Manager for Compliance, made the 
,kcision to tcrminate the employment of both Ms. Gray and Ms. Minter. She adds that neither Ms. Lynch 
tior hls I llrich were involved in or consulted in connection with the decision to terminate the plaintiffs’ 
:mpioymeiitx  of'^ hich they were notified on May 23,2005, effective May 25, 2005. 

Nancy 1,ynch testified at her examination before trial that she is employed by Quest Diagnostics as 
1 patient services supervisor and supervises a staff of seven satellite offices in Nassau and Suffolk County. 
She has worked for Quest for twenty years, starting as a courier, then a certified phlebotomist, a 
nhlehotomy supervisor and a phlebotomy trainer. At the PSC’s (Patient Service Centers) she supervised, 
i h e  posted items on the bulletin boards at each location concerning matters that had to do with a patient 
being able to understand where their billing was coming from, if they needed to make a complaint, 
postiiigs in regard to break times for the PSC’s, minimum wage posters, compliance posters, Gold 
Ytanciards posters. and safety posters. She stated that during her twenty years at Quest, she never observed 
Jiscrimination in the workplace, no one ever complained to her about discrimination, :she has never been 
part ()I’ a cli scrimination investigation, no one from management ever spoke to her concerning complaints 
of  M/( trkplace discrimination, and she had never been provided with discrimination in the workplace 
mining She nevcr heard of an employee being referred to as an “Oreo” and has never referred to an 
employee as an “Oreo”. 

When Ms. Minter and Ms. Gray were employed at Quest, Joe Marcano was the manager and all 
training was done by the supervisory and management staff and human resources. Minter and Gray were 
hoth hii-cd as phlebotomists, and are required to receive annual compliance and safety training. She 
testi tied that the Iliagnosis information is a code or a narrative that a doctor puts on a prescription to 
mincicle with the laboratory testing ordered for the patient, and that the only training there is in diagnosis 
intormation is. one, you cannot receive diagnosis information from anyone except the physician or an 
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tuthortr,ed person trom his facility and there is a proper protocol to record that diagnosis information 
when it IS received from a doctor’s office in the nature of a diagram. She described the diagram as a box 
w i t h  four quadrants: in the boxes is placed the name of the person spoken to at the doctor’s office, the 
person writing the information stating you were the person who made the phone call and spoke to the 
h c i o r ‘ s  officc, the diagnosis information or clarification of something on the prescription that needed to 
he cl‘irified. and the date and time of the call. . 

Ms 1,qnch testified that at the orientation, new employees are provided the 1-SOOCHEQ line 
iiiitiiher on 3 card and that the phone number is also posted in the break room on a compliance poster for 
In format ion concerning human resources, environmental health and safety issues, so that employees can 
L,all ;uionyinously if they have a problem or concerns about anything that is going on in the workplace. 
She lcsti tied that Kerry lJlrich was a lead phlebotomist employed at one of the service centers and did not 
rec:ill recciving any complaints about Ms. Ulrich. She stated the employees are trained in regard to every 
.;ingic insurance that Quest Diagnostics takes, including Medicare, and are trained to einter all insurance 
Information into the computer whether it is United Healthcare or Medicare. She witnessed Ms. Gray and 
Ws 44inter at work and counseled and disciplined Ms. Gray with a formal written warning about her 
arstomcr scrvice skills concerning complaints she received about Ms. Gray from patients and from the 
clienis’ office in regard to her behavior towards the patients while Ms. Gray was working in the Brooksite 
2 ) r n ~ c  PSC in Smithtown. She did not recall counseling or disciplining Ms. Minter. She also testified that 
dirIc Ms. Minter m d  Ms. Gray were at the Commack PSC they complained about their lead, Kerry 
i ilrich. being diflicult, however, she did not remember the specifics and stated she never heard Ms. Ulrich 
niakc any racist comments. Because Ms. Gray had asked for a meeting to discuss the complaints, she did 
not inquire any further. At the meeting that followed, she was present with Human Resources represented 
bv Marcy Ray, but she did not recall the discussions. She stated she never encouraged any patients to 
inakc complaints <ibout Ms. Gray or Ms. Minter. She testified that Ms. Gray was on a disciplinary action 
because of’hcr behavior with patients and clients at the Smithtown, Brooksite office. She stated that the 
rcason Ms. Gray and Ms. Minter were terminated from Quest was due to a coniplaint from Kerry Ulrich 
that  I hcv were adding diagnosis information (diagnosis codes) to physicians’ prescriptions for Medicare 
patients Ms. 1,ynch stated that their termination did not require her approval and she was not involved in 
thc coniplmcc investigations concerning the diagnosis information that was found. 

2t her examination before trial, Christine Gray testified that she is currently ernployed with Lab 
’ori? ac; a phlebotomist since July 2005. She had been a team lead in the Virginia Lab Corp., but when 

4ie transferred back to New York in July 2007 there was no team lead position open. When asked about 
hcr ;inswer to Interrogatory question number 12 wherein she set forth that Nancy Lynch exhibited racist 
and tliscriminatory behavior whose impact was augmented by the position of authority she held over her 
and other African-American employees, and when asked for an example, she replied that twice a year they 
nicc‘t to share how the departments are going, and at the meetings they have awards for the PSC and 
(‘oiiimack, and each of us got an award. When Kerry was out, Nancy Lynch praised Terri and her for 
doing B good job. And at this meeting, she only gave the awards to the Caucasian staff in Commack then 
ciitnc the next day stating she left Terri and her award at home. Ms Gray then said “We got it, but she 
~ i idn  t present it in  front of everyone. She did it behind doors.” She also testified that previously she had 
Ixeri recopnizcd for her exemplary service at work. She also gave an example of discriminatory conduct 
I?! 41s. 1,ynch in speaking to her in that Ms. Lynch asked her if she wanted to go to Commack or stay at 
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..inltli!owii/l~rooksite, and she stated that she made a decision to go to Commack because “I already knew 
~mith~otvii i s  a racist PSC, the people around there ... the residents, the doctor office that I worked for next 
IOOL’. hecause I’SC‘ was connected to the doctor’s building.” She did not recall if she ever complained of 
ricc drscriniination while working at the site and stated, “I probably did, but I don’t recall exactly, you 
k n o m  what dates.‘ While working at Smithtown, she stated she never complained to E-IR about any 
iiiscriniination. She also testified that Ms. Lynch exhibited discriminatory behavior because, “Yeah, you 
Lnon Iiow she talked to us. She talked to us differently. She talked to the Afro-Americans then she 
tdheci lo her (’aucasian .... You know, just advice-wise. More advising her Caucasians to try to move up 
I n Quest Y OLI know, being more of a demeanor to the African-American, yelling, asking why instead of 
i rving to investigate.” When asked how frequently this occurred, she stated, “We don“t-from the issue 
irom January to when I got terminated, yes, weekly. Maybe twice, three times that I’ll be on the phone 
Lcdlii~g the I IR  ... It’s several times during the week because if we have issues with patients and stuff, we 
I i a ~  t’ lo call the supervisor because the team lead didn’t know what to do.” Ms. Gray testified that Ms. 
I v i d i  came to the site from Syosset about once a week and if she didn’t come to the site, she would call 
o n  ~ h c  phone. Whcn asked what Ms. Lynch would say that would be racist and discriminatory, she 
rqlicd.  .‘I’m just trying to remember, you know, because I blocked a lot of stuff out ... Right. You know, 
she’ll say she’s gonna check into it, but she never do. She usually speak to Kerry; she don’t speak to us. 
5hc ,irk for Kerry on the phone and never really acknowledged Terri or myself or Sara.” She then testified 
tha t  kerry was the team lead and would be the most senior person at the site. She also testified that once 
hcv weni to Ms. 1 ,ynch and she didn’t respond to what they were saying to her so they had to go to HR. 

Ms. (;ray dso testified that Kerry Ulrich exhibited racist and discriminatory behavior and when 
ished f i r  ;in example, she replied, “Well, the word Ore0 is two chocolate and white in the middle.” When 
.ishcd if Kerry used the word Ore0 to describe someone, she replied, “Yes, me and Terri in a situation’’ but 
ncvcr said i t  in the presence of her co-workers. She used it once in a while and she described Kerry as 
hostile, and they “didn’t pay attention to her” because they had “a patient environment,” “so the more I 
~gtiorc her. thc more she get crazy, throwing things, calling us you people, you know.” She also testified 
thal Kerry gave the Caucasian people breaks, not acknowledging Terri or herself or Sara to go on breaks. 
She ;tlso testified that Kerry was exhibiting discriminatory behavior almost every day by saying in front of 
patictit\ “What arc you doing, that’s not how you do it.” 

44s. (;ray testified that she was trained at the Bayshore PSC for entering codes or billing by Sue 
illanchcster, the tcam lead there, and when she came to Quest in December 2002, she only had one day 
:ind maybe two hours of training, and she never did the training that everyone went through for that week 
because .Jamie needed her at the Huntington PSC because they were very short staffed. She testified that 
dir. had been doing phlebotomy for fourteen years, so if she had any questions she just had to ask, and just 
siyncd When asked what her understanding of what she was to do when a patient came in with a 
r-cquisition that has a test on it but not a diagnosis code, she replied, “How it was taught. Like I said, we 
11ad IC11 book. which breaks down, for example, if a person has a comp, you know, what codes to put 
III  f o r  it Somctimes the doctor would have, say, for example, fatigue, you could look in that ICD book 
!’in lalking about. you could get the DX code ....” She stated it was her understanding that she always 
neecled to put a diagnosis code into the computer system when a patient came in for service, regardless of 
whether i t  was a Medicare patient or any other type of insurance. She testified that she was never told that 
I he iiianncr in which she was selecting codes was incorrect. 
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\4\ .  ( m y  stated that she, Terri Minter and Sara Dixon talked about complaining about the racist 
uitl dimiminatory behavior and that they started complaining in January 2005, but not before that because 

LL;~, only nlier Kerry came back from surgery “that’s when hell broke loose.” She did not recall Nancy 
! S  hcrrv cver discriminating against her before January 2005 and that Kerry treated them the same after 
wgerv ;is she did hefore surgery ‘like we’re dirt underneath her shoe, put it like that.’’ She felt is was race 
Iiscriniination because she felt Kerry treated the Caucasians in “the better manner than she treat us.” She 

iratcd shc complained to Marcy, but never used the 1-800 number to complain directly or anonymously. 
\..he c l i n i c d  that Nancy Lynch never did anything about her complaints but then stated that the Commack 
9 s (  ’ Inanagcnient and human resourcedstaff meeting in January 2005, after the Kerry tJlrich behavior 
 nard them. was scheduled after complaints to Nancy Lynch or Human Resources, and that they 
d i w i w x l  discrimination, the workload and the constant breaks. She stated that at that meeting she was 
prctr\ sure” she brought up the issue of race discrimination in the workplace by saying “the team lead 

ireal 115 dificrent,” dnd thought she indicated how they were treated differently, but Kerry denied it and 
“blained i t  on medications, whatever her issues were.” She stated that there were no other meetings to 
,iddrc\s the conceriis about their treatment. 

ic4s (;ray tc-stified that one day they had an incident with a patient who had Medicaid, and that she 
1ooKc.d 111 the booh and got the diagnostic code for tlie patient, and she and Terri asked Kerry Ulrich to 
p o i n ~  out to tlicm Lvhere in the SOP book it set forth that it was wrong for them to do that because they had 
lieen doing i t  She stated she was told she wasn’t supposed to be calling the doctor’s office, which was 
i*losetl as it was seven in the morning, so she called all day long to get the appropriate code to make sure 
{lie otic .;he chose was appropriate for that doctor’s office. When she couldn’t get the doctor’s office she 
,:o! ou t  the hook, hut Kerry Ulrich had an issue with putting the diagnostic code on tlie script (prescription 
J IP)  It was her understanding that she could write on the doctor’s prescription. After a break during her 
cstinionj. she testified that she made a copy of the prescription and wrote the code on that because you’re 

*iol allo\vcd to write on the “doctor’s script.” She observed Terri Minter do the same thing, as well as Sue 
llunchester. Maggie, Maria, Laurie, and everybody she worked with, writing who you spoke to, what time 
v o i i  y o k e  to them, if the doctor’s office was closed, and other comments such as problems, medical 
frrrhlcnis, maybe ‘ittitude, or difficult vena puncture. 

VIS (;ray xtatcd that after January 2005, she diagnosed herself with anxiety, nervousness and 
deprcwon and stated she suffered decreased appetite and weight loss, and before then she was happy as a 
iarnper I n  .luly 2005, she moved to Newport News ’Virginia, as she had been traveling there for ten years 
it11tl \va~itcd to traiisfer there after she had accepted a position with Quest. She stated that Quest’s human 
icwirccs diagnosks management was working with its facility in Virginia to help her find a position, but 
tha t  t hcs wcrc “pldying with her transfer” because Nancy Lynch told her she never got her paper for 
t n i n ~ f k r  .I;imic in  HR didn’t receive it, and the lady in Newport News could never get in contact with 
Vancq - so she was never offered a position in Quest. She testified that this was a form of racism because 
4ic wanted something and they couldn’t find her (Nancy). She further stated “It’s the different way she 
treat the stafl .... It  was just how she talk to me.” She later testified that the way the whole situation ended 
was that “1 just didn’t ... I wasn’t bothered with it, because I finally got the lady supervisor in Virginia and 
\he was saying, you know, we get paid on an A scale and down in Virginia it was an E scale. So I said to 
licr. can you break that down into money, you know, you talking about McDonald’s or Wal-Mart? You 
hno\v, ;ind i just left it alone because she didn’t really give me any figures, and I didn‘t really want to 
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r n o w  soniewhcrc and I would be making $5 an hour.” She stated that she did not receive an offer to 
rransler to Virginia. Then around March 15,2005, she decided again to transfer but thought she couldn’t 
hccause shc was told by Nancy that she was on a final written warning. She thought she may have spoken 
I O  Marc! at FIR She did not pursue a transfer to Virginia after that. 

hls (;ray testified she started working wiih Quest in December 2002 after fourteen years with the 
’dcu York Blood Center. She was hired at fourteen dollars an hour, worked Monday through Saturday 
:cith ime day off a week-the day of her choosing. She testified that during her employment with Quest, 
she iicvcr made herself familiar with the policies and procedures of the compliance handbook as it 
rxrtaincd to phlebotomists, because, “like I said, I was thrown in the position, and I pick up quickly on 
A i h a t  I learn. So I had no time to get into-you know, to read everything which I was supposed to. I was 
‘ust Illinking the tcam lead, supervisor, whatever they was teaching me was appropriately.” She did not 
3-ead i t  at homc because, she stated, she did not have time, and she did not read it during lunch as she takes 
wrwlf’froni the company at lunch time and tries to regroup and come back. She did not realize, she 
stateti, that when she signed the New Employee Compliance Training Acknowledgmeint that she was 
igrccing that shc ‘-exactly opened up the handbook, read everything.” She also stated that she signed the 
page that says, “I imderstand that I will complete the worksheet in your compliance approximately 
tiand book and con tact my manager or supervisor concerning information regarding addition training 
yeti licallj related to my job function.” She testified that she signed the phlebotomist new hire document 
indicating she understood the phlebotomy service policy contained in the compliance handbook, but did 
n o t  rccall cvcr looking at the phlebotomy services policy. 

Ms (;ray testified that she was not subjected to any race discrimination during the time she 
tcorl*ed i n  Bayshore, that Frank Tepedino was her supervisor there, and she did not recall having received 
ai\ con-cctivc action from Mr. Tepedino during 1 he time she worked in Bayshore, but when shown a 
documeiit which she signed indicating that Mr. I’epedino gave her a verbal warning concerning the dates 
01 h1c-h days taken, she stated that did not considcr this discrimination. She stated she had a good 
relationship with Vr.  Tepedino and left Quest August 13,2003 to pursue a daycare business and education 
i n  \cptcmber, but may have told him it was to go back to school, but it didn’t work out. She then called 
1 rank m h o  told hcr there were no openings in Bayshore; she spoke to Maggie who told her what was open, 
.mi \hc cain(: back and worked in Smithtown reporting to Maggie, received a promotion to phlebotomist 
11 1rom Vancy and was transferred to Brooksite for several months where she reported to Nancy. During 
t h a t  time at  Broohsite, May 24, 2004 to January 2005, Nancy presented some issues, but she stated she 
tctused to sign the performance evaluation (involving issues with patients) because she did not agree with 
I I  and agreed to transfer instead. She felt that during the time she worked at the Brooksite PSC that she 

being discriminated against by patients, but not by other employees. A performance improvement 
plm document was provided to the plaintiffs and other employees, and Ms. Gray indicated that she would 
likc more computer skills in that sometimes they get requests for tests that they are not familiar with and 
11avc to  call custoiner service and ask them for a test code, which is different from a diagnosis code. She 

d this with Nancy, who told the team lead, Kerry, but testified it never happened. 

While working at the Brooksite Drive PSC on September 14, 2004, she received a final written 
wariring for inappropriate behavior which she refused to sign. The incident involved a complaint from Dr. 
fklding’s office. She felt this complaint subjected her to race discrimination, but she did not remember 
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t b I 1 1 1 1 j -  Nmcv that she was being racist and did not include racism in her one page handwritten response to 
r t  lea\[ two complaints Nancy had made her aware of. She thought it was because she .was rushing, but 
-1:itcd clic did not hnow about the incidents complained of prior to this final written wairning, but then 

tificd that they did discuss it when the incident occurred and was made aware every lime someone 
:oniplaiiied She thought that each time she probiibly told Nancy that she thought that 1,he incidents were 
:slclaliy motivated. She testified that she thought that her 2004 annual performance review constituted 
6 ICC discrimination, and that she told Nancy the same. However, when asked about her notation on that 
I :\/IC\\ and whether it contained any reference to her believing that she had been subject to race 
.~iscr~inination. she replied, “Well, because my evaluation rate was stemming from my Brooksite 
\mithtown working by myself and the patients thilt 1 had incidents with, and then it rollled onto Kerry, the 
tcani l e d  ’* I’hen she stated that “I love working with the Commack PSC,” but when questioned that her 
.tatcincnt rct’crs to the racial claims having to do with the Smithtown PSC, she responded, “It was both” 
h i 1  4 ic  did not write that “because at the time I was writing fast, and I probably forgot to put it in there. 
I t  s lust 
Loinplaint has  based on the fact that she was subjected to racist and discriminatory behavior while 
working at the Coinmack PSC, then why would you state in your rebuttal that you love working at 
i omniacL, she replied, “Because the racial peopl: that I was having problems with have nothing to do 
$4  i t h  I he other people I was working with.” She further stated that she did not think it was “necessary in 
IH> particularly valuation. It was just from me personally ... they already knew the racial problems in which 
; p i 1  in 1 here But I .just wanted to put that we had no problems working with each othier, it was just the 
:wit ~ i t h  hancy and Kerry. She also stated therz was a name discrepancy (mislabeling), but she made 
cwtnphiiits that thcy were short staffed and that she and Terri had to look over the “temp stuff’ and make 
~ i r c  everything was bagged; they had to write on tubes, and had to do the front (desk) (and draw, and that 
‘hc n m c  discrepancy occurred because they were short staffed. 

small little area that’s in my mind would be a book.” When questioned that she testified that her 

M s  Crrcy also testified that Kerry had personal problems with her husband and weight and talked 
ibout i t  ~ l t  work, and that she thought this was a form of race discrimination and “was pretty sure” she told 
{li .  Shc spohc to Marcy a lot who told her they would have meetings, but they never had any. She then 

icstilicd that the discrimination started in January 2005 after Kerry Ulrich returned from her surgery, and 
hat prior to that Kerry praised her and Terri regarding the good work they were doing, and that Nancy was 

m i x i n g  them in Kcrry’s absence. On January l& ,  2005 a patient came in with some sort of emergency 
selore thcy were to leave to go home, and Nancy said they had to stay and they were not happy about it. 
<lie \aid Kerry was unhappy, threw the phone and smoked with her little Caucasian friends while she and 
1 cru fried to take care of the issues in the PSC. 

icls (;ray testified that from January 2005 until she and Terri were terminated iin May that she, 
f crri and Sara took their lunch breaks but were not told to take breaks, so they would take their own 
breahs and Ms. Gray would go out to her car, call HR or speak to Marcy. She began keeping persoanl 
note\ about things that were happening at work. On January 25, 2005 her personal note states that there 
\ s a 4  # I  form ot‘hariissment because she was told to put everything the doctor wants regarding the 
l3crnardini script, but she could not remember the incident or what was harassing about that incident. She 
indicated she had meetings on January 25,2005, and February 17,2005 in Hauppauge with Nancy Lynch 
hut could not recall what the meetings were for and did not know if she went. She also testified that Kerry 
,ind \ara went at i t  more than herself and Kerry. In April 2005 she developed some medical problems and 
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% a \  raking pain medication and asked everyone to watch her work because her medication was making 
wr weary and she lorgot to call for a state lead who got angry even though she told everyone to watch her 
w r k  

She testified that she was called to go to Syosset where she met with Steve Berrnan who advised 
h i t  she was being suspended because of the 1)X codes (ICD-9) and that she was not to be putting in 

iiic I IX  code (on the script) when there was none written on it. She stated that she said she didn’t, but then 
+ h a t  \;he only p u t  i t  on the side of the copies. He told her that he and Nancy discovered the codes being 
written i n  when thcy were reviewing some of the files from Commack. She told him she did not 
tcmember him teaching the training class and thal she never saw him before. She spoke to Terri 
%jJ tencards, who had also been suspended and thal. they talked about a lawsuit for race discrimination 
bccaiise they did not believe they were fired due to the problem with the diagnostic code. She did not 
k i l o -  L V ~ O S C  decision it was to fire them. She stated that the workload was unevenly distributed and that 
 he African-American employees, she, Terri and Sara, did the brunt of the work, everything from the front 
1 -, 111c hack, and that Espy and Joanne who were fairly new, did a lot of the vena punctures. 

I erri Mintcr testified at her examination hefore trial that she worked with Christine Gray at Quest 
. t i i d  that the? were also friends other than at work and that they went to girls’ night out with Esperanza 
3 l ~ s p ~  w h o  was Spanish and Maggie who was bhck. She testified that Maggie was transferred to 
Sniitlitowii and promoted to supervisor. She had, been working for Dr. Klein since March 2003 as a 
medical assistant, but she stated he started getting outrageous and throwing temper tantrums so she left. 

I hcn shc testified that she left because he was cutting hours due to financial problems. She stated she was 
hired by Quest in July 2003 after an interview with Jamie Dromerhauser and had a two day training in 
Yvosxct with a woman the first day and Steve Berman the second day, and then was to work Monday 
!hrough Saturday with one day off during the week. She was to report to Ellen Butcher or Frank 
I rcpedino ’l’hcre;ifter, on or about August 10,2003, she was supervised by Nancy Lyinch in Commack, 

she always worked. In Commack she worked with Christine Gray, Carrie, Esperanza, Tara who 
has white. ‘I’m who was white, and sometimes E’reddy who is black, Joanne who is white, and Ikbar who 
c, Indiaii 1 hey had four leads prior to Kerry Ulrich coming to supervise them as lead phlebotomist in 
ibou! 2004. 

’’4s Minter stated that on July 21, 2003, she signed the employment agreement; the NEOP 
.iociiinent wherein she checked off everything thzy went over during orientation; the company policy but 
;oiild i i o t  remember if it was reviewed; the EEO,‘harassment/disability policy, and information for 
mpioyees or  applicants with disabilities and an invitation to participate in an affirmative action program 
lomi Quest Diagnostics’ Integrity commitment and acknowledgment form, and actual policy signed July 
23. 2007 with an acknowledgment that she woulll adhere to its’ contents; Quest Diagnostics Incorporated 
Phlebotomist Sen ice Acknowledgment with the Compliance Policy Handbook, but she stated they did not 
LO oLcr the whole thing, but she could not remember which things they did not go over; and 
~tcknowledgment of receipt of the employee handbook which she only sometimes glanced through and it 
W I \  riot reviewed during orientation. Ms. Minter testified that everyone who attended the training was 
iccluired to Yign an acknowledgment form. After her training with Mr. Berman she had questions about 
g i f k  entertainment and promotional items, unannounced government inspections, and indigent patients, 
hiit tic‘vcr had any discussion with her supervisors concerning CPT coding. It was her understanding that 
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\ L  hen shc signed the document on July 22, 2003 that she was agreeing to fully comply with Quest 
Ihagnostics policies and procedures as contained in the document identified as Exhibit 14 and that her 
.mtinued employment with Quest Diagnostics was conditioned upon her adherence to the policies and 
procedures contained in that document. 

bls Mintei testified that she was aware tl-e Quest Diagnostics Employees’ Handbook contained 
policies and procedures for reporting discriminat on, but was not aware of the “check line.” She was 
;nvare 0 1  the 800 number for reporting inappropriate conduct in the workplace if you did not want to come 
i:ww:ird. and that the number could be obtained from Human Resources. It was her understanding that if 
4ir. fblt she was bcing subjected to discrimination in the workplace that she could call Human Resources 
l ) r  g o  to thc immediate supervisor. 

I Icr duties at the Commack PSC were drawing blood, doing urine COC, drug screen, answering 
-tie phones, putting patients’ information in the systems, stocking the rooms, and ordering supplies. She 
icstitied that she was provided with on the job training for about a week by a co-worker, Sharon 
Washington, Ibr her computer duties of entering patient information (name, address, date of birth, 
fnsiirance, the doctor’s name and tests ordered on the prescription) and was provided a user name and 
na\hword unique to her that no one else could use. 

V s .  Minter testified that the prescription would have the name of the test and the diagnosis code, 
?ut  sometimes thcre was no diagnosis code. She stated that if she knew the code, she would put the code 
into the computer. and if she did not know the code that she would try to call the doctor to get the code. 
$he also statcd that each facility had a book with the different codes in it. The prescription for the test 
goes <ilong with the requisition that is printed oul by the computer. There were times, she stated, that 
LIhen a prescription did not have a code on it, that she would write the diagnosis code on the prescription 
4oiig 1% tth tier name or the initials and the name of the person you called at the doctor’s office, but could 
not rcmember if she wrote it on the prescription ‘or on another document. She stated this is the procedure 
\he was told to usc; she could handwrite on the requisition, but not on the prescription as that is illegal as 
i i  I \  ,iltering the prescription, as that was what she was told at her previous job at Local 115. She stated 
\tic ncvcr Ivrote on the prcscription, and was never told by anyone at Quest that writing on the prescription 
\ \a \  rllcgal. She stated that there were times, like on a Saturday, when patients would come in but the 
tioctor’s oflice was not open, that she would not contact the doctor’s office but instead looked up the code 
in thr script lhat was in the office and note it on the requisition form, but would not follow up with the 
doctor‘\ office when the office was then open to confirm or verify that she was using Ihe right code. Other 
Irnics, i f ’  the code was missing on the script and she knew the code, she would not call the doctor’s office 
~ w x i  though it was open, unless it was for a Medicare patient. Ms. Minter testified that the computer 
would need a code for Medicare, but not for Blulz Cross, United Healthcare, Oxford. She testified that 
iionc ot her supervisors ever gave her any instruction with respect to how to input those codes into the 
()uc.it lliagnostics’ system, and just trained her to do the computer and drug screen. She also stated she 
hnem the codes from working for Local 115 as they used Quest lab at the time and had thc same data base. 
Shc iestified that i f  the script did not have a code and she did not know the code, she could look it up in 
thc 1’7 but didn‘t use it often as she had the codes in her head from working Local 11 15. 

MS. Minter testified that she believed Marcy Ray, Joe Marcano, Joanne (a temp), Gary Derisi, and 
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*-, ira Ihxoii all had knowledge concerning the information related to this litigation. She testified that 
,\err> 1 ilrich exhibited racist and discriminatory behavior because, “It was like, call her numerous times 
\tatinp that patients came in, made racial remarks toward us. She would hear what the patient said. She 
z ould pull the patient to the side, tell the patient to call the 800 number and complain on the person. And 
.ni looking at her like why would you do that, and he cursed her out.” As to Nancy, she replied, “Well, 

Law! M. hen we told Nancy and told her what the situation was (with Kerry), she, like, blew it off.” She 
a t 1  hancy never called her any racist names, nevx made any comments towards her personally, but “it 
\vas the way il’you would talk to her about situations, she would just, like, it was no big deal.” She 
estificd Nancy neker brought up her race. There were no other reasons she felt Nancy Lynch 
tiwiminatcd against her. 

C oncerning Kerry Ulrich, Ms. Minter testified that Kerry exhibited racist and discriminatory 
w h a \  lor toward Iicr and other African-American employees in that “Sara Dixon, her and Sara would get 
: l i to i t  e\ ery daq . . . . They would go tit for tat. If a patient says something about Sara, she was on the 
patient’s side without hearing the whole side. A patient came in one day, cursed Sara aind said F you, 
\traight up. So Kerry, the patient walk out, Kerry pull the patient to the side, here’s the 800 number, call 
,ind complain. So I asked her, why did you do that? Oh, you don’t understand. Kerry, like no, Kerry you 
clon‘t understand. He told the girl F you.” She testified that she reported that specific incident which she 
rhought occurred i n  2005 to Nancy, Joe and Marcy. She testified that Kerry also exhibited racist and 
Ilrscr~~n~natory behavior in that “Okay. Patient came to the front window, I’m sitting at the front desk, she 
come she saw me. she did like this (indicating a sneer). I’m like, excuse me .... She’s like I have this for 
rip granddaughter I said, okay, but I need a prescription and I need your granddaughter’s name on it. So 
patient get \cry upset, so I did like this to Kerry. I said, listen, you hear this. So Kerry was like, okay, 
pal ten! was verbally abusive. So patient said, what’s your name. Kerry said, oh, her n,ame is Terri. So I’m 
:ooking at her like okay. She told Kerry and say I’m calling higher up because she need to be retrained. I 
o o h  ‘it Kerry like you need to talk to her, this is getting out of hand. Kerry said nothing to the patient.” 

Khc lclt this had something to do with her race because, “Every day I’m sitting at the front desk. I have 
oatients come in that are white and they come in and look at me and, like, and scared to touch me.” 

Ms. Minter also testified that Kerry was rnarried and that she knew things weren’t going right for 
ict  a1 holnc One day Kerry said something to her and she said, “Okay, Kerry, calm down, I’ll get to it. 
\he got mad and threw the phone.” She felt this was race related because the only time Kerry would 
vhrou stuff‘ or slani doors was if she said something to Kerry that Kerry didn’t like. She testified she 
:allt.tl Nancy and said you need to come up here, this is getting outrageous again. She then testified that 
Kern also did this to Christine and Sara but not with any white co-workers. 

44s. Minter testified that prior to January 2005 she was not subjected to racial discrimination by 
I jlriili  and Lynch although she had worked with and for Kerry Ulrich in 2004. She stated it was in 
.ianuary 2005 when Kerry came back from surgery that all hell broke loose because she felt that she and 
( ‘hri.;tinc were doing a good job filling in for Kerry and that Kerry didn’t like it that Nancy told her 
tvonderfiil things .bout them and that perhaps Kxry wasn’t Nancy Lynch’s favorite anymore. It was in 
iniiii;irq 2005. she testified, that they complainecl verbally to Nancy Lynch numerous times about racist 
behavior exhibited by employees and about the workload, as well as to Marcy Ray, Joe and Buddy 
( Vc! Ionald) Thereafter they had meetings attended by Christine Gray, Terri Minter, Sara Dixon, Tara, 
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r w i ~ i ~  and t + k p y ,  atid possibly Tim, at which time they talked about race, the patients, the workplace, 
I wrlything Alter the meeting the racist remarks continued from the patients, and the racist situation with 
“err\ that  Kerc  was always on her break and they were not taking breaks. She testified that she was 
)icr.izorked and drcw approximately a hundred patients a day, but then testified that everyone in the office 
I id to Lhxw approximately a hundred patients a day. 

Ms. Minter  testiiied that Kerry Ulrich talked down to her when she would say, “What’s are you 
iotng m c i  what‘.; going on, what’s this. And I’m looking at her, like you need to lower your voice and 
L ~ l ~ i i  ilown. becausc I’m sitting at the front doing my job and she’s on the side doing nothing.” She felt 

icr  m,ork was ncver good enough for Kerry and st3ted, “It’s like, I’m at the front checking patients in, 
ioiiig the coinputel, she’s sitting there, supposed ,o be doing the computer, too, and I’m doing both at the 
>,imc iiiiic. checking patients in and doing the con~puter.” She felt Kerry was being critical because Kerry 
~ ~ i c l .  I Iow can yori do both things and keep your mind on everything and this stuff is going around, so I 
i i s ~  s~r r t  tuning he1 out.” She also testified that K.erry would tell Sara to do one thing and Sara would say, 
l ’ i n  tioing it this way because I was trained to do it that way, and she would just fly off the handle.” Ms. 

‘?/linter testified that Kcrry interfered with her ability to do her job in a satisfactory manner because, “She 
\ $ o d d ,  like. how c m  you do all that at one time without making mistakes and everything. I couldn’t do 
1 ha1 1 low could you be so super efficient and I clin only do one thing at a time; and I was like, I don’t 
m)u ’. Shc also testified that in January 2005 thd Keny did not provide for breaks for her and that she 
reported this to Nancy, Marcy and HR. She said Nancy brushed it off. She further testified that from 
‘anuary 2005 until May she did not take a lunch break, but would eat at the front while she was working, 
inti that (’hristine m d  Sara did the same. 

In .lune 2004 she started keeping notes because Kerry and Sara were going at each other every day. 
I hcrc. was one incident recorded for June and the next was July 2004 as there had been no other incident, 
~Iicn iio fiirthcr note until January 2005 as things were back to normal. A meeting was held January 25, 
lOO5 relating to ari incident in January. She stated, it was “like we did everything wrong” while Kerry 
A a x  (\ut Shc tcsti fied that she blew her stack anti that Christine kept telling Kerry she would take care of 
i \ i  that meeting she said Kerry said it was unfair that they were saying it is a racial issue, but she said 
I ~ a l  patients conic‘ in every day looking at you and making comments and you say nothing. Shc testified 

;hat Nancj and Joe said it was Kerry’s responsibility that when patients come in like that Kerry should call 
\ > o \ i e t  and let thcm know, but she never did. A note of March 19, 2005 indicates that Kerry is having 
yrohlems with her husband. She testified that if there was no note there was no problem that day. 

%Is Mintcr testified that Kerry Ulrich had involvement in Nancy Lynch’s evaluations of her 
pcrlormance sinct. Kerry was lead phlebotomist md Nancy had to go to her, and that she got 3’s and 4’s so 
\hc stated shc got good evaluations. She had received a final warning in 2004 as she stated they were 
4hot-I stat‘fed and she mismatched tubes, but she Idid not consider this final warning to be a form of 
di\criniincit~oti She received a “Take a Bow” certificate one year also. 

in h4ay 2005 she had a meeting with Steve Berman, Marcy and Joe about the CPR code, but 
iiothing was brought up about race or anything else. She testified that on or about May 12‘” 2005 that the 
dcfcndants began reviewing Medicare codes which the plaintiffs entered into the computer during April 
? O O ~  Shc tcstificd they wanted to know how she knew how to put the codes on and she explained that 
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.hc did 11 helore because she worked in a doctor’s office. She later testified that she did not receive 
x n i w  trorn Quest on how to properly enter Medicare codes in the computer and that she relied upon her 
(1-workers i o  obtain this information, and sometimes it would be Christine or herself. She testified that 

1 ‘Iristine showed her how to do it since she was there longer. She testified that Christine told her that if 
i k r c  uas no diagnostic code on the prescription that she could either call the doctor’s office or look in the 
riooh the} had on the ledge, and if she got the code out of the book she had no obligation to call the 
I Ioctor s office. rhat meeting ended with her being suspended. She then spoke to Christine Gray 
,iiieruards and learned she had been terminated. Ms. Minter testified that she had been wrongfully 
icrrnincited iiccause of her race and for complaining to Nancy and Kerry and not for anything she did 
.cgardinp Medicare. 

It is noted that QDI 253, Policy requires that all diagnosis information be obtained from the 
irdering physician or the physician’s authorized staff and be properly documented. The reason is that 

sluhinitting a claim containing a diagnosis information obtained from someone other than the ordering 
diysician or the physician’s authorized staff may ’De viewed by the government as a violation of the False 
< ‘larrns Act Ihe Background set forth was that ‘‘1 tlhird party payers often decide whetlher they will pay 
llx ctv tain tests based on the diagnosis information provided. The ordering physician is in the best 
,mi tion to providc diagnosis information because only the physician knows the patient’s history, 
b k  iiiptoms and medical condition. Quest Diagnostics uses the diagnosis information obtained from the 
phqsrcian or  the physician’s authorized staff on claims sent to insurance companies to get paid for the 
{esting performed.’’ The Guidelines further set forth that “Diagnosis information must come from the 
i4iysician or the physician’s authorized staff. ... Diagnosis information may be obtained from a physician’s 
outside billing sen ice as long as there is written documentation from the physician authorizing the billing 
~ c r \ ( i c ~  to  provide such information .... Generally. diagnosis information must be submitted to the third 
part! p a y -  exactly as provided by the physician or the physician’s authorized staff .... One exception 
I ) ~ ~ L J P >  whcn a physician has not provided any diagnosis information and diagnosis infisrmation is required 
91 thc third party payer. In these instances: Employees should contact the physician or the physician’s 
~ t l i o r i zed  staff to obtain the missing diagnosis information; or Employees may use V72.6 or other third 
par14 paver approved generic diagnosis code, so long as: The physician provided narrai ive diagnosis 
inlormation that is either illegible or that cannot be translated to and ICD code in the ICD manual or 
prnvicicd an 1(’11 code that is not in the ICD manual; the third party payer has indicted that V72.6, or other 
rliird party paycr approved generic diagnosis code is acceptable as a default code; and this acceptance has 
wen iiocumented in writing to or from the third party payer.” 

I3asecl upon the foregoing, it is determined that the defendant Quest has demonstrated prima facie 
:nliiicnient to summary judgment and the plaintiffs have failed to raise a triable issue offact to preclude 
;umniary judgment to show they were discriminated against in violation of New York State Human 
Rights I,aw (NYSHRL), as amended NY Exec. Law $296 et seq. or that their termination of employment 
tva Y ret a I i at o ry 

I n  advcrsc: employment action requires a materially adverse change in the terms and conditions of 
cniployment ‘1’0 he materially adverse, a change in working conditions must be more disruptive than a 
nierc inconvcnience or an alteration of job respoiisibilities. A materially adverse change might be indicted 
hv ci termination of employment, a demotion evidenced by a decrease in wage or salary, a less 
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(.istinguishcd title. a material loss of benefits, significantly diminished material responsibilities, or other 
Indices unique to a particular situation (Forrest v Jewish Guildfor the Blind, et a/., supra). Here the 
Jctcndant has demonstrated that the plaintiffs were writing in diagnostic codes which had not been 
etppropriatcly assigned by the physician’s office or their staff. Such conduct was in violation of the policy 

1 1  (.hest a x  sct fbrtli in QDI 253. This translated into a refund to Empire Medicare Services in the 
mount \ ) f  ’$30,076.66 for compliance policy violation IR#05-083R. 

W hct hcr ai1 environment is hostile or abuijive can be determined only by looking at all the 
. irciii nstanccs, including the frequency of the dis ximinatory conduct; the severity; whether it is physically 
1 hrcat ening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an 
cwpioyec‘s work performance. The effect on the employee’s psychological well-being is, of course, 
i clcvant to  determining whether the plaintiff actually found the environment abusive. The conduct must 
iwth ha\ e altcrcd lhe conditions of a victims’s employment by being subjectively perceived as abusive by 
% I  plai nlil’l’ and havc: created an objectively hostile or abusive environment, one that a reasonable person 
zould find to be so (Forrest v Jewish Guildfor ,+he Blind, et al., supra). The record supports that 

~ i t h o @  the plaintiffs testified that incidents giv ng rise to this lawsuit occurred on a weekly or daily 
m i s ,  they also testified that they made personal notes concerning incidents and there were only incidents 
i o t e d  relativc to a January 2005 date and on March 19, 2005. The plaintiffs’ testimony set forth that if 
‘Iierc. W H S  no note then nothing happened. 

i:\tccssive work, denials of requests for leave with pay and a supervisor’s general negative 
[edtineiit of’a plaintiff are not materially adverse changes in the terms, conditions or privileges of 

mploymcnt.  Being yclled at, receiving unfair cliticism, receiving unfavorable schedules or work 
ignmcnts do not rise to the level of adverse employment actions .... Mere personality conflicts must not 

?e in istaken Ihr unlawful discrimination, lest the antidiscrimination laws become a general civility code. 
I 1 cii 1 1  i 1  plaintifl‘s supervisor did harbor personal animosity against the plaintiff, Titk VI1 provides relief 
I n / \  t o r  racial discrimination, not fickleness. Personal animosity is not the equivalent of discrimination 
~ n d  I \  not proscribed by Title VII. A plaintiff cannot turn a personal feud into a discrimination case by 
iccu\ation I t  might be just as likely that a plainiiff was excluded because of her acknowledged 
 per^ mali ty conflict with a supervisor, but such behavior is not prohibited by antidiscrimination laws 
Porre~f  v .Iewis/i Guild for  the Blind, et a/., supra). Whether an environment is hostile or abusive can be 

.ictcrinined only by looking at all the circumstantzes, including “the frequency of the discriminatory 
ionduct.  i i \  \cverity; whether it is physically threatening or humiliating, or a mere offensive utterance; and 
\zhcther i t  interferes with an employee’s work pvrformance (Harris v Forklvt Sys., I m . ,  510 US 17 
j 100 i I j 111 the instant action, the plaintiffs did rlot document on their evaluations that they felt they were 
\hc. \ribject ol racial discrimination as they didn’i. think about it at the time or were rushed in signing their 
cz~ilirations The! both testified that they did not feel they were subjected to discrimination based upon 
!lie11 race at any time prior to January 2005. Thereafter, they complained of being yellled at by their 
wpcivi\oi Ms LJlrich or being corrected in froni of others, the supervisor taking the patient’s side, and 
thcir not  receiving pcrsonal recognition. Although Ms. Minter and Ms. Gray stated they did not receive 
Iciiicli and/or coffee breaks, they still admitted to taking their lunches and breaks on their own. Although 
%li Minter complained of being treated with an unfair work load and had to draw about 100 patients per 
c i a \ .  .;he also testilied her co-workers had to draw the same number as well. Neither plaintiff has 
demonstratcd that they were subject to excessive’ work, in fact, testimony by Ms. Minier supports that all 
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1 t he1 co-\vorkers had to perform the same number of patient draws each day, as well as share other 
ccponsibilities at the desk based upon their years of experience and length of employmient as related to the 
iruer lcss cxpericnced and temporary employees. It has not been demonstrated that the workplace is 
pcrmcatcd with discriminatory intimidation, ridicule and insult that is sufficiently severe or pervasive to 
iller {he conditions of employment and create an (ibusive working environment. 

I he standards for recovery for racial discrimination in employment under the New York State 
1 iun ian  Rights l,aw, N.Y. Executive Law 8296, are the same as the federal standards under Title VI1 of the 
< * i \ i l  Rights Act of' 1964, 42 U.S.C.S. 62000e et :a Because both the Human Rights Law and Title VI1 
,f(idrc\s the same typc of discrimination, afford victims similar forms of redress, are textually similar and 
dtimately employ the same standards of recovery, federal case law in this area also pralves helpful 
i khrrcst 1' .Jewish Guild for  the Blind, et a/., supra). 

,I plaintiffs claim that she has suffered disparate treatment in the workplace may be shown 
through proo I '  eithcr of discriminatory employmeiit action or that she has been subjected to a hostile work 
cri\ ironment. Even one racial epithet is inexcusable. Employers are both free and well advised to adopt 
/cro ~olcrance policies in the workplace. A racially hostile work environment exists when the workplace 
i pcrnieated with discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive 
10 dtcr  the conditions of the victim's employment and create an abusive working environment (Forrest v 
./cwis/t Gui/d.for the Blind, et nl., supra) .... Even a merely offensive racial slur is reprehensible, but it is 
riot actionable A hostile work environment requires more than a few isolated incidents of racial enmity. 
Inswad of sporadic racial slurs, there must be a steady barrage of opprobious racial comments. Mere 
utterance of an epithet which engenders offensive feelings in an employee does not sufficiently affect the 
i*ondi!ionc of'eniployment. No hostile work environment exists where a supervisor made, on occasion, 
iaci5t rcmarks, including one directed at a plaintiff .... In New York, the use of racial slurs and insults by a 
\upervisor without the knowledge and acquiescence of an employer does not constitute an unlawful 
discriminatory practice actionable under the State Human Rights Law. An employer cannot be held liable 
iinder state law f o r  an employee's discriminatory act unless the employer became a party to it by 
cworiraging, condoning, or approving it (Forrest v Jewish Guildfor the Blind, et af., supra). 

Ms. (;ray tcstified to being referred to as ,in "Oreo" by Kerry Ulrich, her supervisor on maybe one 
t ) I  more occasions but not in front of other co-workers. Although reprehensible if stated, the plaintiffs 
WL c &inonstrateti what amounts to sporadic racLal slurs and not a steady barrage of opprobious racial 
L:cminients Here. the epithets complained of did not pervade plaintiffs work environment, having 
Gillegcdly occurred on one or more occasions (Snell v Suffolk County, 782 F2d 1094 [2nd Cir 19861). Both 
;dain~iffs  havc testified that they were not discriminated against by any of their co-workers, and testified to 
wiatcd events supported in a conclusory manner via their own testimony on several occasions that there 
m r c  problems at work, and not necessarily race related. The dates of these occasions are set forth in their 
w w n a l  notes dated from January 2005 to March 2005. The plaintiffs have not demonstrated that Quest 
\iv a\ in any manner encouraging, condoning or approving of discriminatory treatment aigainst the plaintiffs 
mi have not demonstrated that a hostile work environment was created by Quest based upon its' 
*reatmetit 01' them The plaintiffs' claim of discriminatory treatment at work is conclusory and speculative 
ind iinsupportcd by the record. 
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bsctual disputes are not enough with regard to summary judgment; they must relate to material 
I >wck 1 hcrc mere fact that a plaintiff may disagl*ee with her employer’s action or think that her behavior 
\\as Iirsti tied does not raise an inference of pretext. As a matter of law, an employee’s disagreement with 
in employer’s business decision is insufficient to prove discriminatory conduct .... A pllaintiff cannot avoid 
i u n i m a ~  judgment by merely pointing to the inference of causality resulting from the sequence in time of 
[tie chcncs. its a matter of law, the mere fact that the incidents of which a plaintiff complains occurred 
dtcr  grievances were filed does not create an issue of fact as to causality (Forrest v Jewish Guild for  the 
IWnd, P i  d., supra). 

In the instant action, the plaintiffs complained that nothing was done in response to their 
i ompiaints. howe\ er, they have testified, and the record further supports, that there were several meetings 
i ondircted with FIuman Resources and other Que:;t personnel in response to the complaints of the 
plaintiffs and other co-workers, mainly dealing with issues of being short staffed, discriminatory remarks 
Iroin wrne plaintiffs, personality clashes with Kerry Ulrich, and the lack of recognition by their 
wpervisors The fact that the plaintiffs were terminated in May, 2005 after having made complaints does 
~ i o t  crcatc a n  issue of fact as to causality or retaliatory action on behalf of Quest. It has; been established 
h\ Quest, and admitted to by the plaintiffs, that they did enter diagnostic codes without having obtained 
tlic proper authorij.ation from the physician’s office or the representative of the physician, and then failed 
io properly document the necessary information on the prescription for the tests ordered, in violation of 
rhe Quest policy as set forth above. The plaintiffs both signed receipt of “Quest Diagnostics Your 

pat lent’s chart or a physician practice management system to obtain diagnosis information. Never use a 
cllagiiosic code from a prior date of service. Never assume, guess, or make up a diagnosis code based on 
rhe t h  pe of test that has been ordered.” The deferidant has therefore demonstrated a rational basis upon 
yh hich to predicate the termination of the plaintif’s’ employment with Quest. The plaintiffs have also 
+iclniittetl to having mislabeled patients’ names or1 the incorrect specimen tubes as a basis for their being 
reprimandcd on another occasion (see, Leavy v New York City Trnnsit Authority et nl, 2006 NY Slip op 
i 0  1 T711 1 1 Misc id 1052A [Supreme Court of New York, Kings County 20061). The plaintiffs have not 
huhniitted any affidavits with their opposition to the instant motion, and their respective deposition 
1 ranscripts assert inere conclusions, speculation and unsupported allegations that they were discriminated 
ctgainst I’he plaintiffs’ assertions of discriminatory treatment based upon race and for retaliatory 
treatment arc not supported by the record or any <idmissible evidence and are deemed insufficient to defeat 
!lie instant motion for summary judgment (see, C‘nstro vNew York Uvtiversity et nl, 5 AD3d 135 [ l ”  Dept 
’O(J4 j ) 

ompliance Jlolicy Handbook” entitled “Diagno5,i.s Information” which sets forth in part “Never go into a 

)atelf. 1)ecember 29, 2008 
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