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plaintiff S.T. Magen sccks an order declaring that defendant Hartford Insurancc Company owes i t  and 
nonpartics The New York City Industrial Llevcloprneiit Agency (“IDA”) and ‘I’hc Magen David Yeshiva 
(“Yeshiva”) a dei‘ense and indeninilkation n-ith respect to an underlying lawsuit which was broughl 
against them in Supreme Court, Kings County by Richard and Ellen Seilerl (,Se$v-lv. 7Xc N w  York C i t y  
Inifus/i.in/ I h ~ ~ 7 1 o ~ ~ n 7 e n 1 A g c n ~ y  ct 1-11., Kings Co. Index No. 147 14/05). The plaintiff aJso sccks a judgment 
declaring that the Hartford policy is prirnary to any other policy covering J .T .  Magcn and that Hartlord is 
obligated to reimburse it lor thc expenses incurred in tlic uiiderlyiiig action. 

The underlying action was coniniznced on or about May 9.2005. ‘I’hc plaintiffs in that actioii allege 
that Richard Scifei-t, a11 eiiiploycc of William L a t h  & Sons, w-as in-jured in an accident on July 6, 2004 
whilc worl<ing at a consti-uction site owned by IDA and Yeshiva. J.T. Magcn was tlic general contractor 
oil [lie c o i ~ ~ t i - ~ i c t i ~ ) ~ i  projecl and h-atli was tl subcontractor. At the time of the accident, J.T, Magcn was the 
nanicd insured under a coiiiinercial gcncral liability policy issued by the St. Paul Traveler’s Iiisurance 
Company. In addition, 3.T. Magen, along with IDA and Yeshiva, were named as additional insureds wider 
a policy which Hartford had issued to Eratli. 

By Icttci- dated Jiiiie 34, 2005, St. Paul Ti-avclcrs advised Hartlord of the uriclcrlyiiig action and 
requested that Hartford clefend aiid indemnify J.T Magen, IDA and Yeshiva ;is additional insui-ods under 
the policy wliich f-IarLhrd had issued to k i t h .  Ry lcttcr dated Aiigist 10, 2005, I larford contended that 
St. Paul’s tender Ictter hac1 failed to iiicludc a copy of the SLiinrnons and coinplaint in the underlying action 
and requested ;i copy. Although i t  claimed that a copy o l  the SuiJirnoiis aiid complaint had been iiicludcd 
in its tender letter, S t .  Paul’s nevertheless mailed Hartl‘ord another set oftlie pleadings 011 August 16,2005. 
Fifty-onc clays later, by lettcr- dated October 6, 2005, Hartlord iiiformed St. Paul that it was disclaiming 
coverage oil the grouud tliat J.T. Magen, IDA and Yeshiva had failed to comply with thc policy 
requirement that they provide notice “as soon as possible” of aiiy “occi1ixncc” which may resLiIt iii 

damages covered uncler [lie policy, even if nu deiiiand has bcm iiiade against them. A copy of the 
disclainier Icttci- was also sent to the additional insureds. This declaratoryjudgiiicnt action then lollowed. 

I lartford has now inoved Cor summary judgment dismissing the complaint. J.T. Magen lias cross- 
niovcd for summary judgment granting it the declaratory ]-clief sought in the complaint. 
Discussion 

As already noted, by letter dated October 6,2005, Hai-&I-cl djsclaiiiied coverage on thc grouiid that 
plaintiff, IDA and Yeshiva failed to coniply with the policy iquii-cmcnt that they provide notice “as soon 
as possible” oi’any Lcocciiirence” wliicli may result in  clamages covered iindci- tlic policy. It is well scttlcd 
that where a policy contains such ;1 requirement, notice must be provided withjn a 1-casonnble time imdcr 
all of tlie c~ircumstances and tlie burden is on tlic insured tu show that there was a reasonable excuse lor 
any delay. SM ,S ,Y~SSReal /y  Corp. v. Pziblic Service h/lichial Insurance Co., 253 AD2d 583, 584 (1” Dept 
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1998); Lukrallr v. l l t /r .~t)  Supermnrke..(s, 238 AD2d 31 8,  3 I9 ( I l l d  Dept. 1997). 'I'liis notice requirement is 
a coiiditioii precedent to coverage and, absciit a valid excuse, tlie fiiilurc to satisfy the notice requirement 
vitiates [lie policy. L S m  Trcrvclcrs 1m. C'o. 17. Vo/tniir C:~'onstructio~i C'o.. 300 AD2cl 40, 42 (1" Dept 2002). 
In moving for summa~y judgment, I-larllbrd argues tliat, as a matter of law, J.T. Magcli's 1 1 -niontli delay 
in notifying it of the Sejfcrt accident was unreasonable because plaintiff has hiled to proffer a valid excuse. 
I d  at 43. See crlso Serrcrvila v. Sterling Ins. Co., 261 AD2d 384, 7 8 5  Dept 1999); S o h r  17. Govt .  
Employees Ins. Co., 254 AD2d 344, 345 (2Ild Dept 1998). 

In cross-moving for suminary judgment, J ,I7, Magen contends that I Iar-tford is precluded from 
disclaiming coverage because its dclay in doing so was unreasonable as a matter of law. Tlie CoLii-t clgrecs. 
Under section 3420(d), an insurer which wishes to disclaim liability or deny coverage for death or bodily 
injury must "give written iiotice as soon as is reasoiiablq- pnssible of such disclaimer or denial ol'coverage." 
-4 failure by tlic insurer to give such prompt notice precliidcs ai1 effective disclaimer or denial. &See 
Hurqurd 1n.s. Co. v. C'ozrnty qf'll'ussnzi, 46 NY2d 1028, 1029 ( 1  979). This provision only applies to an 
insurer's denial of liability based upon a policy exclusion without which the claim would otherwise be 
covered. See Mutter ef Woi.cc.ster Ins. 1'. Refterrhcrirs~r, 95 NY2d 185, 188-89 (2000). 'llic question ol' 
whether a notice ofdisclainici- lias been sent " a s  sooii as is rcasonablq- possible" is usually 3 question 01' 
fact n.hich depends on all tlie circuiiislances, inclucling the length oftlie delay and tlie reasoii lor the delay. 
Sm Hw(furd Inx Co. v. County oj'Nussari, 46 NY2d at 1030, O m  ofthe justifiable reasons for thc delay 
is that the insurer needed to obtain additioiial facts in order to determine whether the claiin is covcrcd. Aec 
hloitnr Vernon Fire Ins. Cn. v. Cily of New Y w k ,  236 AD2d 396,297 (1" Dept 1997). Where tlie iiisurcr 
fails to provide aiiy valid $ustification for tlic delay, a delay of cvcii one month is, as a iiiatter of law, 
u~lreasoiinlilc. S e e  IIin-lfiwd Ins. Lo. 11. Coun/y q f N m x i u ,  46 NY2d at 1030; Havi s  /,end L c w c  LhJH, Jnc. 
v. Roy11 Siirplus Lii7c.s / 1 7 x  L'o., 27 AD3d 54 (1" Ikpt  3005). 

Here, Hartford lias not iiiade aiiy attenipt to juslily its 45-50 day delay in disclaiming coverage of. 
the underlying accidcnt. Iiather, it argues that section 3420(d) is inapplicable since the tcndcr letter was 
from an insui-cr and the statute does not require a prompt response to clainis asserted by other insurcrs. 

It is well settled that section 3420(d) is inapplicable to a request for pro rata contribution between 
coinsurers. See Tops n//rrrkcls, Inc. 1 ~ .  hfwyland C m i c i l f y ,  267 AD2d 999, 1 000 (4"' Dept 1999); Thornsoii 
I,., Poiver  i l r i l h  ofS'tatc of'hicw l'ork, 217 A132d 495, 497 ( 1  'I 13cpt 1995). In Duvj.s /,end l.eLr.se LMD, /nc. 
11. I h ~ j ~ i l  SLrrp1u.s. Lims 1n.i. Co., 27 AD3cl at 84, tht: First 1)cpartnient extended this rule lo an insurer's 
request for a full dekiisc and iiidcmnity. However, i n  cloiiig so, the court clistingiiislied bctwccii an 
iiisurcr's own claim for  a del'ciisc aiid indemnity and a letter which an insurer writes on behalf 01 its 
insured to another insurer asking that tlie insured be providcd with a defense aiid indemnity. Indeed, in  
Bovis, the First Department specii<cally found that that tlie disclaimer lctter which was issued in  response 
to an insurer's tender of a defeiisc and indemnity on behalf of its two insureds was untiniely under section 
;420(d) aiid that the issuc 01 whether the djsclaimer letter was substantively valid tliercfore need not be 
reached with respect to tlie two iiisureds. Id. at 84. 

Hcrc, it is clear that St. Pad ' s  tender letter ofJune 24,2005 was sent on be1ialfof.l.l'. Magen, IDA 
arid Yeshiva seelciiig coverage lor theni with respcct to the iriidcrlying action. Iiidcecl, tlic fact tlial Hartford, 
in responding lo the tender letter, sent a copy of its disclaimer to its additional insureds, as well as to St. 
Paul. certainly suggests that it recogiiizcd that tlie tender letter h i i i  St. Paul had been sent on tlie additional 
insureds' behalf. Morzovcr, iinlikc: Bovis, whcrc one o r  tlic plaintiffs seekiiig declaratory relief was ail 

inmrcr, the only plaintiff in this action is J.T. Magen, which sccks a declaration that the Hr-lrtford policy 
affords it ,  IDA a i d  Yeshiva primary coverage for the claims assei-tcd ap ins t  [hem in tbc underlying action 
and [hat it is entitled to reimbursement from Hartford Lor the expenses it lias iiicui-1-cd. No relief is sought 
by or on behalf of S 1. Paul. 

'l'lie court tliercfore concludes that 11artford's disclainier letler was untjnicly and that, as a rcsult, 
i t  is prccluded under scctioii 3420(d) ~ I J I  disclaiining coverage on tlie gi+ouiid that it was not givcn notice 

' 
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of the accidciit within a reasonable lime 01- the occurrence. 
Accordingly, Hartford’s motion for sunimaiy judgment is licrcby denied and the plaintiffs cross- 

motion is granted. In doing so, the court notes that Hartford has not suggested that its policy is not 
otherwise primary to St. Paul’s poljcy o r  any other policy covering the .same risk. I f  i t  wishes to assert such 
an argument, it should proi-liptly do so on a iiiotioii to rciicw. Othcrwisc, tlic partics should scttlcjudgnaent. 

ENTER O R D I R  

Dated: 1/7/08 
MAKYLJN G. DIAMONI), 3.S.C. 

Check one: [XI FINAL I)ISYOSITION [ ]  NON-FTNAL DISPOSITION 
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