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Petitioner, 

For a Judgment pursuant to Article 78 
of thc Civil Practice I ,aw and Rulcs, 

Index No.: 1 O278O/W 

Dcciuion, Order, and Judpment 

- against - 

NEW YORK CITY DEPARTMENT OF 
‘1’IIANSPOII I’A‘IION, ANI) JANETTE 

NEW YOKK C‘I‘I’Y IIFPAKTMEN‘l O F  
TRANSPORTATION, 

SADIK-KHAN, COMMISSIONER, 

JOAN B. LOBIS, J.S.C.: 

Pctitioncr Robert I3im brings this Articlc 78 procccding seeking reinstatement to his 

former position with respondcnt, the New York City Department of Transportation (“DOT”). 

Pctitioncr asscrts that the decision to terminate his employment was arbitr,ary and capricious and an 

abuse of discretion. In addition to reinstatement, lie seeks back pay, wages, and beneiits retroactive 

to June 9, 2008, his last date on the payroll. Alternatively, petitioner requests reinstalernenl with a 

modified pcnalty, or ajudgment annulling his tcrrnination and an order requiring arbitration bctwcen 

the parties. 

Pctitioncr hcgan working for 1101’ on July 17, 2005 as an Assistant City Ilighway 

Repairer (“AC‘HR”) under the Citywide Concrete Program. ‘I’hc position is a scasonal appointment, 

typically beginning in March and extending to Deccnlbcr cach year. Pctitioner was hired in that 
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capacity lour different times in the four years bctween 2005 and 2008, although, pursuant to DOT 

regulations, he is considered to have worked for DO‘I’ for only two complete seasons.’ 

On Scptembcr 17, 2007, petitioner was arrested and charged with Criminal Sale o l  

a Controlled Substance in the Third Degrce, Peiial I .aw 5 22O.39( 1 ), a class B felony. The next day, 

petitioner duly notified DOT that he had been arrested. On April 1 ,  2008, hc pled guilty lo two 

counts of Posscssion of a Controlled Substance in the Seventh Degree, Penal Law 5 220.03, and was 

fiiied $2,000. ‘I’hc prcsiding judge, the Hun. Guy J. Mangano, Jr., issued petitioner a CcrtitTcate of 

Relief from Disabilitics. 

On May 6, 2008, DOT began an einploymciit tcrniination proceeding against 

petitioner, claiming that he had violated three paragraphs of DOT’s Codc of Conduct: ( 1 )  that he had 

violatcd tlic Ncw York State Penal Codc; (2) that hc “cngagcd in conduct prejudicial lo the good 

ordcr and discipliiic of IIO?’;” and, (3) that hc “cngagcd in conduct tcnding to bring the City ol‘New 

York . . , into disrepute.” 

Under thc Mcniorandum of Agrecment between DO‘I’ and petitioner’s union, District 

Council 37 (the “llnion”), thc first proceeding is a “Step A” confcrcncc, which occurred on May 20, 

I Regulations dictate that a seasonal employee who bcgins cmployinciit prior to July I is 
considercd to have coiiiplcted one scason ofcinployment in December ofthat year. Employees who 
begin work alter the July 1 date complete one season on the anniversary of their start date. Since 
petitioner began work oil July1 7,2005, his first season was completed on the same day in 2006. He 
then cotnplctcd his second season on July 17, 2007. Since petitioner’s termination was conlimed 
on July 9,2008, he remains cight days short of coinplcting a third season of employment. The datcs 
of his eniployment are as l‘ollows: July 17, 2005 to December 10, 2005; March 12, 2006 to 
December 10, 2006; March 12, 2007 to Ikccnibcr 9, 2007; and, March 9, 2008 to July 9,2008. 
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2008. The charges against petitioner were substantiated and his tcrniination was recornniendcd. 

Petitioner re-jected the recommendation and elected to appeal to a “Stcp H” conference, which was 

convencd on July 2, 2008. Present at the conference were petitioncr; his attorneys; and an 

Advocatc’s Ofticc rcpl-cscntativc. ’I’he appeal was argued before Gordon Goldberg, the Dircctor of 

J,abor Rclatioiis for D0‘1’. 

At the Step B confcrcncc, pctitioncr prcscnted character reference testimony lroin his 

half-sister, who is a retired police officcr; M.B., who clainicd to bc the true owner oIthe drugs that 

petitioner pleaded guilty to possessing; and, thrcc of pctitioncr’s prior DOT supervisors, who 

testified lo the superior quality of pctitioncr’s work at 130‘1’ and askcd for his reinstatement. M e r  

reviewing all of the evidence, Mr. Goldberg determined that D0‘1 had inct its burden oi‘prool, and 

issued a decision 011 July 8, 2008, alikniing the termination decision of thc Stcp A conference. 

Petitioner was terminated lror-n einployineiit effective July 8, 2008, and was rcinovcd from the 

payroll the next day. 

On August 1 1, 2008, petitioner appealed to a Stcp 111 review. The Step I11 hearing 

was held on October 22,2008, where pctitioncr submitted claims on both proccdural and substantive 

grounds. Petitioner argued that the procedure utilized was wrong. He asserted that his grievance 

rights should be governed by the terms of the “2005- 2008 Bluc Collar Agrccment” and not the 

“Memorandum of‘Agreement,” of 1999. The Blue Collar Agreement provides that, instead o f a  Step 

111 hearing being the Gnal Iorum fbr appeal, a final and binding arbitration is the final appeal of‘a 

dispute (pursuant to Article VI, Section 1 g of Grievancc proccdurc). 
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Petitioner then made two substantive arguments in his gricvance. First, since the 

offense petitioner coinniitted is not among the twenty-one enumerated o Il’enses in the Code of 

Conduct lor which an employee may bc tcrnminatcd, lie argued that he cannot be charged with 

violating the Code of Conduct. Second, petitioner resubmitted evidence givcn at the Step B 

conference, including the testimony ol‘ petitioner’s half-sister; the adinission of thc allcgcd owner 

of tlie drugs; aiid, the rccomrnendations of pctitioncr’s co-workers aiid supervisors, in an attempt to 

prove that petitioner had not coiniiiitted the crimes to which he plcd guilty. 

Thc Rcvicw Offlccr, rcprcsciiting the C‘omimissioncr, dcnicd thc grievance in a final 

written decision, dated Novernber 3,2008.l He iirst addressed the procedural objections, stating that 

the Memorandum of‘flgreement sets i‘orth that i t  may be altered only by tlie “miitiial written consent” 

of both parties. That the 2005-08 Blue Collar Agreement makes no mention of the Memorandum 

of Agreement, he fuund. is insufficient to meet the threshold ofrnutual written consent. As to the 

merits, the Review Officer quoted Paragraph 4 of the Code of Conduct, which provides that no 

employee is to “be convicted of lrny crime or irny violulion of the New York State Penal Law.” 

(Emphasis in original.) That Appendix A goes on to list specific violations does not exclude all 

othcrs. Additionally, although the Review Officer was disturbed by the I‘act that it appeared that 

petitioner “may well have bccn in the wroiig place at the wrong time,” lie noted that thc Stcp 111 

proceeding is not a place to invcstigatc the crime. The only relevant fact is that petitioner was 

convicted. 

A decision was rcndcrcd initially on October 30,2008, but was later revised onNovember 
3 bccausc ofan erroneous footnote in the original decision which said that pctitioncr had 15 days to 
appeal. Since petitioner had no recoursc to appcal, the revised decision was then published with the 
i‘o o t n o t e re ni ovc d . 
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As part of his claims in this proceeding, petitioner restates the argunicnts hc made as 

part of his grievance procedure. In the alternative, he urges this court to modify his penalty. I I C  

argues lhat a suspension and other conditions short of termination are more appropriate. 

Refore turning to the merits of the determination to terminate petitioner’s 

employment, respondents raisc thc affirmative defense that this petition is tinie-barred because 

petitioner was terminated ii-om employment ellective July 9, 2008, and this proceeding was 

conimeiiced more than lour months later, on February 26, 2009. The issuc of whcthcr this 

proceeding is time-barred is not as clear cut as respondents contend. 11’ the relevant date is the date 

of petitioncr’s tcrmination froin employment, this proceeding is clearly tiine-barrcd. Hut, although 

petitioner was terminated froin employment, hc promptly rcquested a Stcp 111 rcvicw ofthc decision. 

The determination ofthe Stcp 111 review was not issued until October 30,2008. This proceeding was 

coninienccd within four iiioiiths of tlie Step I11 decision reaflhning the decision to terminate 

petitioner’ s ern ploy men t . 

Kespondeiits’ veriikd answer rellects that the Step I11 review was in accordance with 

the Memorandum of Agrccnient. Givcn thc fact that tlie Meiiioraiiduiii of Agreement provides that 

its procedures “shall govcrn,” the three-step review procedure appears to be a mandatory prerequisite 

to the bringing of an Article 78 petition. Indeed, had petitioner skipped this step, and brought an 

Article 78 proceeding immcdiately after his termination, respondents could well have asserted that 

the petition should bc disiiiissed for failure to exhaust administrative remedies. See, =., Harrcra 

v. Frontier Cent. School Dist., 227 A.D.2d 890, 891 (4th Dep’t 1996) (“[Wlhere a collective 
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bargaining agreement requires that a particular dispute be resolved pursuant to a grievance 

procedure, an employee’s failure to grieve will coiistitutc a fai lurc to cxhaust, thereby precluding 

relief uiidcr C:PI,K articlc 78.”). 

The cases relied on by rcspondciits in support of their contention that thc July 9,2008 

datc governs are distinguishable lrom the facts in this matter. In Raykowski v. New York City Ilcpt. 

of Traiisp., 259 A.D.2d 367 (1 999), eight months alter petitioner’s employment was terminated, he 

sought a iiieeting to review the decision; the court held that the meeting did not constitute a fresh 

look at the decision. Similarly, in De Milio v. Borghard, 55 N.Y.2d 216 (1982), petitioner was 

terminated Lrorn employmcnt, and then wrote a letter to thc C‘ommissioner requesting 

reconsideration, after he pursued his administrative remedies. ‘I’he court held that bringing the 

Article 78 proceeding lour months aLter the Commissioner’s decision rejecting the letter’s request 

lor reconsideration was uiitimcly. 

These and otlicr cases relicd on by respondents all concern requests for 

reconsideration, which is different than the proccss in this case. Here, in contrast, petitioner 

followcd thc fornial procedures set lorth in the Meniorandurn of Agreement, which is an appeal to 

Step 111. ‘I’hc dccisioii denying petitioner’s Step B decision states that petitioner “may elect to appeal 

this decision to the C‘oniinissioner,” whose written reply “shall be linal, binding, and not subject to 

tlie grievance procedure or arbitration.” Although his employment was terminated in July 2008, the 

review process was not completed until the final administrative appeal that petitioner was entitled 

to pursue. Respondents do not cite to any cascs with facts that are substantially similar to the 

-6- 

[* 7 ]



circumstances here, in which an employee was terminated from employment biit still pursucd thc 

administrativc process to which hc was ciititlcd, rathcr than additional, informal requests for 

reconsideration. Accordingly, this court declines to hold that the petition is time-barred becausc 

petitioner pursued all ol‘his entitled avenues ofadministrative review; rather, this court will considcr 

the petition on tlic mcrits. 

In  an Article 78 proceeding, the court’s review of an administrativc action is limited 

to a deteriniiiatioii of whether that adiniiiistrative decision was inade in violation of lawful 

procedures, whcthcr it is arbitrary or capricious, or whether it was affccted by an error of law. Matter 

of Pcll v. Hoard of Educ., 34 N.Y.2d 222, 231 (1974). “The arbitrary or capricious tcst chicfly 

‘relates to whether a particular action shoiild have been taken or is justilied . . . and whether the 

administrativc action is without foundation in fact.”’ Id. (citation omitted). A determination is 

considered “arbitrary” when i t  is made “without sound basis in reason and is generally taken without 

regard to the Facts.” Id. 

Pctitioiicr’s claim that his guilty plea to two counts of Possession of a Controlled 

Substance in the Seventh Degree, Penal Law 5 220.03, did not warrant his termination from 

cniploynienl because this specific crime is not enumerated in D0‘l”s Codc of Conduct is without 

merit. ‘I’hc Code of Conduct states speciliically that a DOT employee “shall not .  . . [b]e convicted 

of any crime or any violation ofthe New York State Penal Law.” The hc t  that Appendix A contains 

sclected sections of. the Penal I,aw does iiot narrow the phrase “any crime.” 

Petitioner argues that there is a coiitlict between the Blue Collar Agreement and the 

Meimorandum of Agreement; he argues that the Mcniorandutn of Agreement should not be applied 
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to liis circumstances. Respondents asscrt that the Memorandum of Agreement was propcrly applied 

to petitioner, since he had not completed three consecutive seasons ofcmployment. Section 4(b) of 

the Memorandum ol‘ Agreement applies to cniployccs who have completed less than thrcc 

consecutive seasons ol‘employment but morc than onc scason of service. The procedure providcs 

for a thrcc-stcp gricvancc proccss, culminating in an appeal to the Commissioner ofLabor Rclations. 

Only ciiiployccs with niorc than three consecutive seasons 01‘ service have a right to procccd to 

arbitration, as sct forth in $ 4(c), if the lJnion elects to proceed to arbitration on the employee’s 

behalf and with tlic cmploycc’s consent. 

‘I’hc Hluc Vollar Agreement covers only those employees in job titles that arc listed 

in thc Hluc C‘ollar Agrccmcnt. ‘I’hc Blue Collar Agreement only applies lo an ACHR when the 

ACI IK has achicvcd full-timc aiinualized status. This does not occur until successful completion 

of five consecutive seasons o l  seasoiial employment. Since petitioiicr was a seasonal ACHR, his 

cinployincnt was not covered by thc Bluc Collar Agrccmcnt. In any cvcnt, cvcii if petitioner had 

been covered by the I 3 1 ~  Collar Agreement, any appeal to arbitration can only be brought by the 

LJnion, and may not be pursued by the employee directly. 

Finally, the penalty o l  termination lrorn employment was not disproportionate to the 

offcnsc. It is wcll-settled that “[a] court may not substitute its judginent for that ofthe board or body 

it reviews unless thc decision under review is arbitrary and unrcasonablc and coiistitutcs an abusc 

of discrctioii.” Pcll, supra at 23 1. ‘1’0 upset the penalty phase, a penalty must be found to be “‘so 

disproportionatc to thc offense , , . as to bc shocking to one’s sense ol‘faimess.”’ Id. at 233, quotinE 
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