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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 

INDEX NO. bo 1 6 0  (310 7 
MOTION DATE 

The following papers, numbered 1 to  were read on thls motlon to/for 

PAPER6 NU MBEREP 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answerlng Affidavlts - Exhibits 

Replying Affidavits 

Cross-Motion: Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

Dated: 
J.  S. C. 
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SI Jl' RE ME C 0 U R ' I ' 
COIJN'I'Y 01: NEW YORK : I.A.S. PART 25 

: STATE OF NEW YOKK 

SAVOY MANAGEMENT C(_)KPORATION. 

Plai lit iff, 
Index No.: 601503/07 

Cal. No.: 17 of 9/17/07 
-against- 

LEVIEV IWI ,TON CLUH, LLC, WONDER WOKKS 
C'ONSTRI JCTION CC31W.. FLJI ,'1'ON C'L.LJH, LLC and 
CONWAY S'lljRES, INC'., 

Motion squciice Nos. 001 ,002 and 007 are consolidatcd for diyposition. hi motion sequciice 

Nos. 00 1, 002 and 003 de~endnnls Wondcr Works Construction Corp. ("WWC"), Leviev Fulton 

Club, I,LC ("I ,FC"), Fiilloii C'lub, LLC ("FC'L'') and Conway Stores, Inc. (IICSI'I) move, pursuant to 

C'PJ,R 321 l(a) ( 1 )  aiid (7), for an order dismissjiig the coinplaint on the grounds that a defensc is 

li)Liiidcd upon documenhry evidence and the complaint fails lo statc a cause of action. Plaintifr 

S;ivc)y Management (:orporalion ('ISMC'I) cross-moves, pursuant to CPI,R 321 1 (c), for an order 

converting lhe inotioii to one for sLiminar-y judgment, and granting plaintill judgment on its first 

cause of action. 
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FACTS 

This is an action lor breach ol‘a stipulation of settlement agreement which thc partics cntcrcd 

into in  .luly 2006. I)cfciidaiits arc the owiicrs o f a  huilding knowii as 143-1 55 William Street, dk/a 

101-1 17 Fulton Street, d k / a  52-6 Ann Strcct, New York, N.Y. On JLHX 5 ,  2006, plaintiff 

commenced a lawsuit againsl defkiidants entilled ,Suvty Munugemenf Corp. v Leviev Fullon Club, 

LLC’, et nl., in the Supreme Court, New York County, under Index No. 107734/06. The action arose 

from a dispute between the parties concerning plaintiffs occupancy of office space on the fourth 

floor of thc sub$cct building pursuant to a comiiiercial lease between plaintiff and thc prior owncr. 

In July 2006, the action was settled by a so-ordered stipulation of settlcnient which accelerated the 

expiration and terininatjon of plaiiitifPs lease and gave dekndants immediate possession of the 

sL1h.j cct prciiii scs. I n  exchange, dcfciidants agreed to pay plaintiff a termination fee in the amount 

of$2,OOO,OOO. ‘I’hc scttlcnient agreement fiirlher provided that if defendants filed plans or made an 

application to the Dcpartmciit of Jhiildjngs [DOB] to commence construction of residential or 

cominercial spacc “liighcr than tlic higlicst roof on the current structure” aftcr cxccuting thc 

agrccmcnt, dcfcndants would pay plaintiff an additional $1,500,000. 

Plair1tiIl’ coinmenced the instant itctioii against dcfcndants by thc filing of a summons and 

verified complain1 in May 2007, asserting two CBUSCS of action sounding jn brcach of contract. l h c  

i-irst cause of action allegcs that clcfcndants brcaclicd paragraph 13 of the settlement agrccment in 

h i i t  defendants filed building plans with thc 13013 on June 29, 2006, “evidencl ingJ its plamcd 

construction ol‘residenlial S ~ C C  ‘higher than tlic highcst roof ofthc [b]uilding.” It is furthcr allcgcd 

that dcfcnclants b ‘ ~ o i i i ~ i ~ ~ n c c d  construction oi‘ the [b]uilding in accordance with such plans long 

bei‘ore December 22,2006, triggering thc additioiial [tlermination [qec provision ofthc [s]cttlelmcnt 
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[aJgrcunient and eniiiling [plaintif7’] to an additional payment ol’$l,500,000, plus $2,750.00 pcr day 

in liquidated damages aiid applicable interest.’’ 1 he second cause of action alleges that delendants 

have failcd to L‘cscxow aiid tjiiicly pay [plaiiitiftl tlic Y;2,000,01)0 [tlerniiiiation [flee, which payment 

was rial made until January 9, 2007,” and have also h l c d  to “pay the $2,750.00 pcr diem liquidated 

damagc fcc which was duc . , . by ruasoii of the failurc to timcly dcposit the initial portion of [he 

[l]erniiiiation LfJcc in escrow aiid tiiiicly pay sainc thcreaftcr.” 

DISCUSSION 

Dcfcndatits move to disiiiiss the first causc of action in the complaint on the grounds that it 

is barred by the documentary evidence which shows lhat the increased termination fee clausc under 

paragraph 13 01‘ the settlemenl agreement has nol been triggered. In support of defendants’ 

coiitciitioiis, WWC submits an allidavit h i i i  Karl Fischer, the architect of. record handling the 

residential conversion and rooflop addition to the subject building. Fischer avers that on June 5 ,  

2006, hc prcparcd tlic plans to add two residential stories to the roof of the building which were 

approved by h e  DOJ3 on June 29, 2001;. Fischcr hrtliei. avers that thc hciglit of the roof ofthe new 

lwo-slory residential addition which nicasures 154’-1%’’, will not be higher than the bulkliead roof 

which ineasures 163’-9”, and is “tlic highest roof of said building in its original condition.” 

IJnder CP1,R 321 l (u )  ( I ) ,  a dismissal i s  warranted “only where the documentary evidcncc 

ii tlerly refiltes plaintiff’s factiral allcgations, conclusively establishing a defense as a inattcr of law” 

(Goshciz 17 Mtitiial Lcfii Ins. C‘o of.New York, 98 NY2d 3 14, 326 [2002]; .we also Leon v Murtintlz, 

84 NY2d 83, 88 [1994]). Dcfcndalnts rcly upon the affidavit of thc architcct handling the rooflop 

addition to the sub$ect building lo rebut plainti W s  allegalioiis. Defendants cannot rely upon thc 
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architect’s affidavit to support tlicir motion lo dismiss under CPLR321 1 [a][ I] ,  since “documentary 

evidence” uridcr such section does 1101 includc affidavits (.see Berger v Tcrnplt Belh-Ll of Cheat 

Nerk, 303 AD2d 346 [2003-]). Therefbre, the court cannot consider such docuineiit to determine 

whether dismissal is warrantccl under CPL,R 321 1 (a )  ( I ) .  

As an alternative ground for dismissal, defendants argue that thc first cause of action fails 

to state a c;iLise of action for breach of contract. SpeciGcally, dcfendants argue that upon complction 

of the construction, the height oftlic roof oilhe new two-story residential addition will not be higher 

than the bulklied roof; which is “the highest roof of the building in  its original condition.” 

Defendants iiirlher argue that nolwi~hstaiiding thc fact that [lie two-story residential addition will not 

hc higher than tlic building’s highest roof, dei‘endanls filed their building plans with the DOH on 

Junc 28, 2006, prior to cntering into the .luly 2006 settlement agreement with plainliiT, and, 

thcrcfore, the increased terniiriation fcc clause under paragraph 13 of the settlcinent agreement has 

not been triggered. In support of thcir contentions, defendants subinit a copy of the settlemcnt 

agreement. Paragraph 13 ol: the scttlemeril agreement provides the following: 

“The parties agree that in the even1 Defendant hereinalter files plans or makcs 
application with tlic [DOB] and coiiiineiices construction 01 residential or 
commercial space higher than the highest roof 01-1 the current struclure, the 
Teriminatioii Fee shall be increased 10 Three Million Five Hunclrcd Thousand and 
00/1 00 ($3,500,000.00) l)ollars, it being uiidcrslood that any bulkhead, mcclianical 
or other non-usable space constructed above suchlicight shall not trigger the increase 
to the ‘l’erminatioii Fcc. ‘ h e  additioiial $1,5O0,000.00 shall be paid 10 Plaintiff 
within tcn ( 1  0) days lrom thc coniniericement of tlic construction of any such space.” 

Wlicii deciding a motjon made pursuant to CPJ,R 32 11 (a) (7), tlic court must acccpt thc facts 

alleged in the coinplainl as truc, accord plaintiff the bcnefi t o l  every possible favorable inference, 

arid detcrmiiie only whethcr thc f x t s  as alleged fit wilhin any cognizable legal theory (Morone v 
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Morone, 50 NY2d 481, 484 [198OJ; Hovel10 11 CIJ-ofinn Redty  Co., 40 NY2d 633, 635 [1976]). 

“Howcvcr, bare legal conclusions and factual claims which arc flatly contradicted by tlnc evidence 

are nut prcsumed to be Irue (711 cuch a motion“ ( ~ C C  l’n.lazzolo v Herrick, 298 AD2d 372, 372 [20021). 

A court niay Lr‘rcely consider allidavits subniitted by the plaintiff to remedy any derects in the 

complain1 (Xovello, 40 NY2d at 635) mid “the criterion is whcther the proponent of thc plcading has 

a cause of action, no1 whether Iic has slated one’’ (Giggenhcimer v Ginzhzq ,  43 NY2d 268, 275 

11 9771; Rovrlfo, 40 N Y 2 d  :it 636). 

The court finds that plainlifi’s first cause o l  action fails to set forth a claim for breach of 

contract. Paragraph 14 o f h e  complaint allcges [hat “[oln or about June 29,2006, [dlefendants filed 

plans and iiiade an application to the DUB, which evidenced [their] plaimcd construction of 

rcqidential spacc ‘higher than the highest rooi’ of the [bluilding.” Further, paragraph 10 o l  the 

coimplaint allegcs that “the parties cntcl-ed into settlement negotiations, which culminated in the 

cxccution oi’the [s]cttlenient [a]grccnicnt in July 2006.” ‘Ihus, the complaint alleges that defendants 

filed tlieir building plaiis with h e  DUI3 prior to the parties’ cxccution of thc scttlenient agrcciment. 

Since paragraph 13 01’ tlic sottlemenl agrecnicnt, which is quotcd in the complaint, specifically 

provides that the i~icrcascd tcrmination fcc clause would only be triggered if defendants filed plans 

with the DOB and coiiimenced construction of residential or commercial space “higher than the 

highest roof on the current structure” alter the partics entered into thc July 2006 agreement, thc first 

causc of action fails to set I’orth a cause 01‘ action against defkndants for breach of conlract. 

Plaintiffs new assertion that defendants’ plans were actually filed on July 3, 2006 is not sct forth 

in thc complaint. Morcovcr, the printout Goni tlic 130B’s websitc submilled in support olplaintiff s 

contcnlions is unsworn and uncertificd. 
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Plaintifl’s request Lor discovery pursuant to CI’LR 321 1 (d) is denied. Plaintiff has failed to 

establish the nccd for discovery to ascertain “facts csseiitial to justify opposition” within dcfendants’ 

Iciiowlcdge, which plaintifl‘would need to oppose the motions, so a s  to authorize the court to deny 

any relief- or grant a continuance pending disclosure (CPLJi 32 I 1 Ld]; ,we rxlso Weltrnnnn v R Wl’ 

I;rotqi ,  232 AD2d 5 5 @  11 9961; Atninov v liust ~70‘’’ ,S/, Rest. Cwp. ,  232 AD2d 592 [ I  9961, lv denied 

89 NY2cl 8 15 [ 19971). 

CONCLIJSION 

Based on the loregoing, defindants’ niotion is granted to the extcnt that the first cause of 

action is disinisscd pursuant to c‘PI,II 121 1 (a) (7) Plaintill’s cross motion for summary judgment 

is denied. Eilher issue has riot bccri joined 01‘ plaintiff has not submilled a copy oi‘ defendants’ 

answer as rcquired by C‘PI.I< 3212 (b) (sm A4cMuhon v Wolvcrine Worldwide, 233 AD2d 587 

[ 19961). 

The pai-tics shall appear for a preliiiiinaiy conference in Part 25, Room 428, on February 25, 

2008 at 2:OO p.1’1. 

This shall constitutc the decision and order of thc court. 
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