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SUPREM-E COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: 

VGA INVESTMENTS, INC. 

PART 39 
_ - _ _ _ _ _ _ _ _ _ _ - - _ - _ - _ _ _ _ - - - - - - - -  - - - - _ - - - -X 

Plain1 

-against- 

MITTAL STEEL USA, INC., 

Deleendail t . 
and 

MITTAL SlEBL USA, INC,, 
ARCELOR MITTAL MEXICO HOLDI? '., 
MITTAL STEEL COMPANY N.V. and ARCELOR 
NETHERLANDS B.V. 

ff, 

GS E. 

Index No. 602294/07 

Coun tel-claim Plaintiffs, 

-against- 

FEB '5 2008 VIGA lNVESTMENTS, INC., SIDEKURGICA DEL 
PACIFICO, S.A. DE C.V., and CONJUNCT0 
SIDERURGICO DEL BALSAS, S.A. DE C.V., rnUp&Q~~ 'fC !:?:,(v r .  117r <..;,,. 

, .  , .., , ' , i , I I \,.,. .. . Counterclaim Defendants, 

UBS AG, 

Nominal Counterclaim Defendant, 

On December 19, 2006, rclated Mittal steel companies, OIIC in the IJnited Statcs :ind oiie 

in Mexico, entered into two stock purcliase agreements, whereby Mittal piirchased the stock of 
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othei- companies that were also related to each other. One agreement is known as the Border Steel 

Agreemenl and the second is knowii as the Sicartsa Agreement. Thc action brought herc is based 

011 a dispute iindcr the Border Sleel Agrccmciit whereby Mitlal Steel USA, Tiic. (“Millul  USA”) 

purchased the stock olvai-ious border steel entities Prom Viga Tnvestments, Lnc. (“Viga”). The 

counterclaims are based 011 disputes under the Sicartsa Agreement. 

The Comterclaim Defeiidants Sideruyica del Pacifico, S.A.  de C.V. (“Sicieipac”) and 

Conjiinto Siderurgico del Balsas, S.A. de C.V. (“Conjunto”) move for ail Order dismissing the 

coimterclaims against Sidcipac and Conjunto as asserted against them by Mittal Steel Coiiipaiiy 

N.V. and Arcelor Netherlands B.V. pursuant to CPLR 321 l (a)( l )  and (8) based on documenlary 

evidence and lack of persoiial jurisdiction over Siderpac and Conjunto. They also scek to dismiss 

the Seventh and Eighth Counterclaims based on CPLR 321 l(a)(7) for failure to state a cause of 

action. The latter seek declarations relating to fiinds held imder an Escrow Agreemciit thal the 

various parties entered into. The motion to dismiss is primarily based on the claim t h a i  [he 

Sicartsa Agreement is separate fioiii the Border Steel agreement aiid that this coiiit lacks 

jurisdiction over the counterclai 111 defendants. 

Del’endants and counterclaimants cross-move for an Order pursuaiit to C‘PLR 7 5 0  1 and 

7503 directing all controversies that have arisen aiiiong the parties to procecd to a single 

arbitration in accordaiice with several agreements or in a siiigle forum. The motion is granted in 

part and denicd in part as is the cross-inotioii. 

The action commenced oii July 10, 2007 by Viga agaiiist Mittal LISA is based 011 

the latter’s alleged fidiliire to deliver a Prclimiiiary Closing Balaiice Shcct pul-siianl lo [lie Boi-der 

Steel Agreenicnt. Visa claims tha t  the dociiiiient dclivcred did not constitule a Pi-cliniiiiai-y 
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Closing Balaiice Sheet in that iiitcr alia it failed to provide siipporting documcntation and was not 

prepared iii accordance with GAAP standards. On or about August 6, 2007, Mittal U S A  togelher 

with Arcelor Netherlands, Mittal N.V. and Arcelor Mittal Mexico filed a11 answer and 

couiiterclain~s naming Viga, Sideipac and Coiljunto as Counterclaim Defendants (and UBS as ;i 

nominal delelidant). UBS was named “because i t  i s  acting as CSCI’OW agent ancl Iiolcling funds 

that are the subject of this dispiite.” Defendants, couiiterclaimants contend that Visa’s claim is a 

pretext for Sidemgica’s failure and refLisa1 to fulfill its obligatioii to pay Mittal a post-closing 

adjustment of $400 million. The parties to both agreements agreed to use UBS AG in  Ncw York 

as an escrow agctit to hold portions of the proceeds in escrow pending price adjustment, but it 

appears that 110 amounts were held back under the Border Steel transaction 

Plaintiff‘s allegations 

According to plaintiff, the claim in this action involves a dispute under the Bordei- Steel 

Agreement only regarding the posl closing purchase price adjiistiiient under a stock purchase 

azreement between Viga aiicl Mittal USA for the sale ofthe capital stock of BSRM Holcliiiss, 

Inc. and V.I. Holding, Inc. (tlie “Border Steel Agreement”). That agreement, containcd r? New 

York State foii~iii selection clause aiid New Yoi-k choice of law provision. Thc stock purchase 

agreement between Sidei-pac and Coiijunto as sellers, and Arcelor Mexico, Mittal N , V .  (“Mi ttal 

N.V.”) and Arcelor Netherlands (“Arcelor”) as buyers for tlie sale of tlie capital stock ol* 

Siderugica Lazaro Cardenas las Truchas, $.A. de C.V. (“Sicartsa”) and Sicartsa subsidiat-ics as 

sellers (the Sicartsa Agreement) contains a forum selection clause confei-riiig jurisdiction OII the 

co~irts of Mexico City and a Mexicaii choice of law provision. Siderpac and Conjiinto have 

brought actions in Mexican courts and contend that this court lacks jurisdiction over hem and 
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. - . - . ,. ,, .. 

over claims under the Sicartsa Agreenicnt.. 

Plaintiff argues that the Sicartsa Agreement forum selection clause provides for 

exclusive jurisdiction in the co~uts  of Mexico, although. unlike the forum selection clcliise in tlic 

Border Steel Agreeinent, the word "exclusive is iiot used. The forum provision is sel foi-lli i n  

Scctioii 11.3 and states: 

[Tlhe parties liercto expressly submit themselves to [lie jurisdiction of'the 
competent courts of Mexico City, thereforc waiving any other right \hat they niay 
have to jurisdictioii or forum based on their present or fiiture domiciles or 
coixsponding to any other right. 

The choice of laws provisioii in  Section 11.6 stales: 

"This Ageemeiit shall be goveimed by and construed in accordance with tlic laws 
of Mexico without regard to the conflict of law principle thereof." 

According to plaintiffs expert, Igiiacio Rey Morales Lechuga, thc legal principles prevailing 

under Mexican contract law and mder the Civil Code mandate complia~~ce with the chosen 

forum for dispute resolution. Similarly, plaintiff contends that under New Yoi-k law, a forurn 

selection clausc is valid and enforceable. Boss 1'. Ani. E . p m s  Fiii. Advisons, l i i r ,  (3 N . \ ' . 3 d  242 

247 (2006). 

There is a fonim selectioii clause naniing New York as thc appropriatcjurisdictioii iu the 

Escrow Agrcemeiit for disputes arising under it, but Visa asserts that the disputcs that liavc 

arisen under the Sicartsa Agreeinent do not involve the escrow agreeinent. The clainls uiidci. thc 

seventh and eighth counterclaiiiis relate to the Escrow Agreement, and plaintiff contends that 

these must be disniissed because there is no justiciable controversy under that Agreement. 

Plaintiff fLiither alleges h i t  this Couit does not have jurisdiction over either Sideipac or 
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Coiljunto because neither entity does business i n  tlie United States or has any contacts, othcr tlim 

the escrow account, in the United Slates. Plaintiff avers that lhese Mexican corporations have no 

systeiiiatic dealings in Ncw York and under ncither CPLR 301 nor 302 would they bc subjcct to 

jurisdiction of New York courts. Moreover, plaintiff asserts that Sideipac and Coiijuiito wcrc 1101 

properly served as neithcr docs busincss nor has an agent for service in New York. For thcsc 

entities to be scrvcd, plaintiff contends that defendants must ineet the rec~uirei~iciits Lindcr tlic 

Hagire Coiiventioii 01- tlie Iiiter-Aiiiei-lcaii Coiivei1tion. and that tlie rcquirciiiciits Liiidci. iicihur 

Convention were met. 

DqfeIi (Eli n ts ’ Cllii inis 

Thc Mittal couiiterclaiinaiits and Arcelor Netherlands assert that the dispute involves a 

“single transaction” between Mittal, one of tlie world’s largest steel companies, and Sidcipac, 

Mexico’s largest distributor and marketer of steel products. The transaction was “documented in 

two separate stock purchase agreements and a single Escrow Agreement, all of wliicli reference 

xiid incorporate each other.” These defendants coiiteiid that the effort to engage i n  “piecemeal 

litigation” is designed to avoid ail obligatioii to pay Mittal $400 million dollars, 

Defendants contend that the forum selection clause in the Sicartsa Agi-eenicn t ,  as scl fol-111 

above, is nierely permissive, and iriilike the New York forum selection clause in the Border Slcol 

Agreement is not exclusive. Derciidants aver that tlie clause merely waives ob,jcctions to 

jurisdiction in Mcxico based on doniicile, but i t  does not apply to actions coiiiiiienced outside of 

Mexico. Defcndaiits further asserl that the Escrow agent is now holding over $140 million in 

New York that both parties seek to recover. They allege that Siderpac and Coiljunto have both 

made demands on this escrow aiiiouiit and both coiisented to jurisdiction in New Yoi-IC in 
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conneclion with the Escrow Agreement. They fiirther aver that both are subjcct to personal 

jurisdiction bccause both engaged in sufficiently iiicaniiigfiil contacts with New York in  

connection with this traiisaction by opening a New York bank account for tlic escrow filnds, 

Finally they statc that Corijunto and Sicieipac were properly served pursuant to the terms of thc 

Escrow Agrcemcnt and that tlicy have waived any objectioiis to sei-vicc. 

Defendants iiivoke the Tenii Sheet signed on Septenibcr 30, 2000 between Mittal N V 

and Arcelor, on the one hand and Siderpac, Conjunto, and Viga, on the othcr, The Temi Sl~ccl 

provided for acqLiisition of all the capital stock of two entities, Siderugica and BSRM 

respectively, i n  the Sicai-sta aiid Border Steel Agreen;ents. ‘rhe Teiiii Shecl coiiteiiiplated ;I 

single transaction, with disputes iinder the Tenn Sheet to be resolved by arbitration i n  Ncw Y U I ~  

in English under Mexicaii law. The Agreements, entered into on the same day, refcrcncu uacli 

other under Section 11.5 in that each says that together with the other, the agreements represent 

the entire understanding among the parties with respect to the subject matter. The agreements 

both also providc that in the event of a dispute, the parties “shall attempt to recoiicile their 

differcnces.” If they cannot, the disputed items are submitted “for determination to an 

independent accounting iinn of iiitcriiational reputation mutually acceptablc to the Purchaser and 

the Seller.” Section 2,3(b)(ii), The deterniination of this finn shall be filial arid binding and 

conclusive on the Seller and  Purchaser” and the process ‘‘ shall be considered ;in ai-biti-at ion ” 

(Id,), 

Discussion 

While it is clear that the two agreements are interrelated and disputes would best be 

resolved in a single jbrimi, the parties knowingly entered into separate agreements providing for 
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different fora and different choices of law. Although defendant’s expert opiiics tho1 the Mexican 

forum sclection clause is pelmissive in that once an action is coniineiiced in a Mexico City coui-t, 

objections are waived, the language is inore specific than that. See Ross v. Am. E . y e s s  Fifi .  

Advisors, Inc. 6 N.Y.3d 242 247 (2006), arid cases citcd therein, Moreover, a t  this point a n  

aclion has been coinmenccd in Mexico City based 011 these claims. The claims by ai~d againsl 

Siderpac and Conjuiito should proceed in accordance with Mexican law in Mcxico. 

Counlerclaim defendants also contend that jurisdiction over them has not been properly 

obtained. They aver that oiily one has any funds in one New York account atid that neither does 

any business whatsoever in New York. Moreover, scrvice was not made pursuant to a n y  o f  [Iic 

iiiteniational conventioiis, iinlike what has been done in the Mexican actioii. A1 this point, there 

is insufficient evidence to rebut either of these contentions. While, the Escrow Agrecment 

provides that Sidcrpac and Corij?)unto expressly consented to jiu-isdiction in New York in 

co~ui~ctioii with the agreement, and provide for undcr il, it is not clear that thc counlerclainis 

involve a dispute over the Escrow Agrcement. The funds ii1 the escrow acconiit are subject to 

interpretatioiis of the two main agreements. While the agreements list Fulbright & Jaworslci 

LLP as one of the parties to whom notice is to be given in behalf of Siderpac, Conjunto and Viga, 

the law h i  is not listed as an agcnl for service. 

However, based 011 the terms of the Escrow Agreement, the claims undcr it will sLirvivc 

this motion to dismiss becaiisc jurisdiction over the parties is propcrly set in New Yoi-k C ‘ o u n ~ y .  

With 1-cspect to Mittal USA’s coriteiition that Viga’s claiins agajiist it are suliject 10 

arbitration, this Court agrees that the claiins should be arbitrated. Mittal contends that Sidcrui-iga 

has lriiiiiped up the witliiii lawsuit to avoid paying Mittal $420,000. ‘The agrceiiienls bot11 slate 
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that disputes conceiiiing the post-closing purchase price adjustment are to be sLibnii tted “fool- 

deteiinination to an independent accounting firni of international reputation miittially acceptable 

to thc Purchaser and Seller.” ‘T’hey fiirther state that the determination of [lie accounting fim 

“shall be binding and conclusive on the Seller and Purcliaser,” and tliat the proccss “shal l  I x  

considered an arbitration.” 

Viga argues that its claim is not that over a post-closing purchase price adjustment, ratliei- 

it is the failure of Mittal TJSA to deliver a valid Preliminary Closing Balance Sheet as required 

by Sectioii 2.3(a) of tlie Bordei- Steel Agreement. Viga claiins that with the iilfor~iiatioi~ provided 

by Mittal USA it cannot dispiite whether the figures were prepared in  compliance witti tllc 

defined Accounting Principles or were the result of an ei-ror. Under the agreement the sunimary 

was to be prescnted in accordance with U.S.GAAP principles, and Viga coiltciids i t  was nul  TOI- 

various reasons, particulai-ly the absence of slipporting docunientation. The arbitration or 

independent auditing was liinited to the right ofthe “Seller to dispute any amounts 1-eflectcd 011 

the Preliminary Closing Balance Sheet, but only on the basis that the amounts i-eflected on thc 

Preliminary Closing Balance Sheet were not arrived at in accordance with Accounting Pririciples 

or were arrived at based 011 niatheiiiatical or clerical error.” 

Viga further argues that counterclaim plaintiffs inust necessarily seek to coinpel two 

arbitrations, one involving tlie dispute between Viga and Mittal USA, and the otliei- involving (lie 

dispute among Siderpac, Conjunto, and Mittal Mexico because each is a separate stock purchnsc 

agrcenient, and that Mexicaii GAAP is involved in the Sicartsa Agreement. Filially, Visa again 

avers that in the absence ofjurisdiction ovcr the Mexican ciitities, this Court cannot manclatc 

arbitration or subinissiori to an indcpendent auditor, 
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Despite Viga's argument to the contrary, i t  appears that this dispute conies sq uai-cl y 

within the piuvision of the Border Steel Agreement tiiandatiiig submission to an indepencleiil 

accounting h n  whose work shall be coiisidcred an arbitration. The resolution procedures 

provide for arbitration of dispiitcs conceniiiig whether or not the Preliminary Closing Balance 

Sheets were prepared in accordaiicc with Accounting Principles. I n  Aclvumtw C'oniriiriiiic,iilioll.\. 

Inc. v. Beckley-Cclrcly, Inc, 93 Civ. 4230, 1994 WL 176981 (SDNY 1994), the coiii.1 found that a 

dispute concerning whether calc~ilations in a post-closing balaiice slicet complied with GAAP 

was subject to arbitration by an lndependenl Auditor as provided in the stock purchase 

agreement. If the proper docuiiicntatioii lias not bcen provided for use by the iiidependent 

accountant or auditor, it can be requestcd. 

However, this Court will not inandate arbitration under the Sicartsa Agreemenl at this 

time, but urges the Mexican CoLirl to require arbitration, preleerably iisiiig the same a~idi ting L i -m.  

That way, the matters, whicll are clcarly I-clatcd if  not interdependent, may be fiilly and 

expeditiously resolved. 

Based on the foregoing, i t  is hereby 

ORDERED that the first through sixth counterclaims against counterclaim defendanls 

Siderurgica del Pacifica. SA. de C.V. and Conjunto Siderurgico del Balsas, S A  dc C.V. are 

dismissed in their entirety; and it  is furlher 

0R.DERED that the Seventh and Eighth co~interclaims are held in abeyance pcnding the 

audit or arbitration as required below; and it is further 

ORDERED that Mittal USA's cross motion to compel arbitration o r  plainti R s  claims 

agaiiist i t  is granted; and it is fiirther 
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ORDERED that the Clerk act accordingly; and it is fiirther 

ORDERED that the parties appear for a preliminary conference on March 25 at 9:30 a.m. 

in  Room 208 to determine what, if anything, reiiiains for this Court. 

Dated: February 13, 2008 

Enter: 
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