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ORDERED that the moticn by defendant Verizon Communications, Inc. for summary judgment 
(motion seqL ence #00.2), the cross motion by defendant County of Suffolk for summary judgment 
(motion seqL ence #003), the cross motion by defendant County of Suffolk for summary judgment 
(mot im seqLence #003), the cross motion by defendant Town of Babylon for summary judgment 
(motion sequence #00.5), and the motion by defendant Long Island Power Authority for summary 
judgnient (motion sequence #006) are hereby consolidated for the purposes of this determination; and it 
is lkiher 

ORDERED that the motion by defendant Verizon Communications, Inc., for summary judgment 
(motion sequence #003) dismissing the complaint against it is denied; and it hrther 

ORDERED that the cross motion by defendant County of Suffolk for summary judgment 
(motion sequence #130:3) dismissing the complaint and any cross claims against it is granted; and it is 
further 

0RD.ERED that the cross rnotion by defendant County of Suffolk for summary judgment 
(motion sequence #004) dismissing the complaint and any cross claims against it is denied as moot; and 
i t  is further 

ORDERED that the cross motion by defendant Town of Babylon for summary judgment (motion 
sequence #OC5) disrnissing the cornplaint and any cross claims against it is granted; and it is further 

ORDERED that the motion by defendant Long Island Power Authority for summary judgment 
(motion sequmce #006) dismissin,g the complaint and any cross claims against it is granted; and it is 
furthe- 

ORDIXRD that this action is severed and continued against defendant Verizon 
C ommunicat i c) ns . In c . 

’This I j, an ac tioii to recover damages for personal injuries allegedly sustained by plaintiff 
Anthony Arcrse when he tripped over a guy wire anchor that was protruding from the ground on the 
west side of Elay Shore Road approximately 150 feet south of its intersection with Brook Avenue in Deer 
Park, New York. The plaintiff alleges that he was walking along the sidewalk on April 5,2005, at 
approximatel;/ 9: 15 a.m., when his foot hit the guy anchor causing him to stumble and fall. Near to the 
anchor was a utility pole. However, there was no guy wire running from the pole to this anchor. The 
complaint allcges that the defendants were negligent in their ownership, operation, maintenance, 
management, design, construction md control of the premises, in allowing a defective condition to exist. 

Defendant Verizon Commc nications, Inc. (hereinafter “Verizon”) now moves for summary 
judgment disriissing the complaint against it on the ground that the record is devoid of evidence 
indicating tha the subject guy anchor was owned or in the control of Verizon. In support of its motion, 
Verizon submits, inter alia, the deposition testimony of plaintiff Anthony Arcese. Mr. Arcese testified 
that he was gc ing for his morning walk, that he was walking along Bay Shore Road, and that he took this 
route approximately two times a m1:)nth. He stated that, as he was walking, he observed a man on a cell 

[* 2]



.4rcese v LII’A 
Index No. tYi-26223 
PageNo 3 

, 

phone walki ig up and down the sidewalk, and a woman standing in the middle of the sidewalk in front 
of a bus shelter waiting for a bus. He alleged that he had to go to his right in order to walk around this 
niatn and woinan, and walk onto an asphalt area between the concrete sidewalk and the street. Mr. 
Arcese alleg?d that he took approximately three steps on the asphalt area, when his right foot hit 
some:hmg and he tripped. He tes1:ified that after his fall, he looked at the ground and noticed the bent 
anchor over bvhich he had tripped He described the anchor as protruding approximately two inches 
from the asp ialt. Mr. ,4rcese also testified that prior to his accident taking place, he had never seen this 
anchor. Additionally, he testified that prior to the accident, he was not aware of anyone making a 
coinplaint to the Long Island Power Authority (hereinafter ccLIPA”), the County of Suffolk (hereinafter 
“the County”), the Town of Babylon (hereinafter “the Town”), or Verizon about the condition of the 
are a 

Verizon also submits in support of its motion, the deposition testimony of its employee, Keith 
Harris. a pole supervisor. Mr. Harris testified to the effect that Verizon’s telephone poles are numbered 
with a metal tag, that the telephone pole near to the guy anchor at issue was pole number 44, and that 
such pole was put up in 1954. AA er being shown a document labeled as plaintiff‘s exhibit 5, Mr. Harris 
testified that a permit was issued to install the guy anchor in 1983. However, Mr. Harris did not know if 
the telephonc company actually installed the guy anchor. In addition, Mr. Harris hrther explained that if‘ 
Venzon owns the pole, LIPA has -ioint usage. He testified that when he went to look at the pole at issue 
six or seven months prior to his deposition, he did not remember seeing anything on the pole which 
would indicate where ii guy wire either should be attached or had been attached in the past. He alleged 
that, upon examination of the guy anchor, he did not observe any markings on such anchor, nor did he 
make any determination as to who owned the anchor. Mr. Harris did acknowledge that if LIPA had 
installed this guy anchor in the grclund, the guy wire would have been attached to the pole in the 
electrical space whizh is near the top of the pole. 

In addition, Verizon submits the deposition testimony of Carmella R. Balbus, an assistant civil 
engineer wit11 the County’s Department of Public Works, and points to that portion of Ms. Balbus’ 
testimony wl-erein she alleged thal she conducted a search for maintenance complaints of the area to see 
if there was B report of something metal sticking out of the ground, and she found no complaints for that 
area Ms Ralbus also testified to ihe effect that when she realized that an anchor for a utility pole was at 
issue, she then went to the permit division and did a search to see if any anchors had been installed at 
that location She explained in pertinent part that the County requires utilities who are going to work 
within the Ccunty’s right of way to submit an application for a permit. Ms. Balbus alleged that upon 
such search, :,he came up with plaintiffs exhibit 5, a page from the permit book concerning Bay Shore 
Road, wherein it inciicates that New York Telephone (Verizon’s predecessor) was issued a permit to 
install a guy anchor in 1983. She hrther explained that if the work had not been actually done, the 
permit number would have been revoked and the sheet would have read “unexecuted.” 

Lastl). Verizon submits tht: deposition testimony of Thomas Brandt, a field supervisor in the 
Electnc Lines Department for Key Span Electric Design and Construction, who is the contractor for 
LIPA, and who maintains LIPA’s dectric facilities and equipment. Mr. Brandt testified that LIPA, the 
telephone company, and Cablevisil:)n, all use anchors in connection with utility poles, and there are no 
identif’ying marks or1 the anchors to differentiate whether it was LIPA’s, the telephone company’s, or 
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(’ablevision s anchor. Mr. Brandt stated that he went to look at the utility pole at issue, and after being 
shown a photograph of the utility pole, confirmed that such pole was the pole he examined. Mr. Brandt 
PO inted to a :;uy wire in the photo graph which runs perpendicular to the sidewalk and was connected to 
an anchor. stating that such guy wire was installed by and maintained by LIPA. He also testified to the 
effect that he checked LPA’s computer records and the only guy wire on the poll that was installed by 
1,PA mas t h e  guy wire to the building-side of the road, and not parallel to the road. 

Mr Elrandt further testified that when he went to examine the pole he also observed another 
anchor, that was to the east of the pole, in the asphalt area between the sidewalk and the curb, and which 
had no guy wire attached to it. HE explained that after looking at the anchor on the ground, he then 
looked at the pole and saw an attachment, known as “rabbit ears,” in the communication area of the pole. 
Mr Brandt testified that the rabbit ears is an aluminum attachment that is bolted to the pole and is what 
the guy wire is attached to on the pole. He also explained in pertinent part that the different utilities 
place their lines on different portions of the pole: the electrical lines are on the top portion pole; the 
Cablevision lines are at  least four f‘eet lower; and the telephone lines are a foot below Cablevision’s 
lines. He stated that the rabbit ears attachment that he saw on the pole was between the Cablevision’s 
lines and the telephone lines, that is, in the communication area. He testified to the effect that although 
both Cablevi sion and the telephone company can place rabbit ears in this location on the pole, he could 
not ascertain who in fact attached this particular guy line to the pole. After confirming that the empty 
anchor was not LIPA4’s, Mr. Brand stated that if L P A  had a guy wire that was not attached to an anchor, 
L,PA would :ither reinstall what should be attached to the anchor, or remove the anchor. 

Verizon argues that based upon this evidence there is nothing to indicate that the guy anchor was 
in fact ownecl by Verizon. It maintains that the only testimony regarding ownership concerning the place 
of the accident suggested that the telephone pole was installed by Verizon’s predecessor and owned by 
Verizon at th? time of the accident. It asserts that this has no bearing on the ownership of the guy 
anchor. Veri zon also contends thal. there is no evidence that it created the alleged condition, or that it 
had actual or constructive notice of the alleged condition. It claims that there is no evidence that the 
alleged condition existed for an appreciable length of time so as to permit Verizon to discover it. It 
points out that there were no prior complaints relative to this guy anchor. Verizon concludes that absent 
evidence that the alleged dangerous condition was either created by Verizon or that Verizon had notice, 
plaintiff has filled to make a prima facie case of negligence. 

Defendant County cross-mwes for summary judgment dismissing the complaint and any cross 
claims against it The County argues that it does not maintain the situs of the accident, and in the 
alternative, even if it did have some maintenance responsibility at the situs, this action is precluded by 
lack of prior written notice. In support of this cross motion, the County submits, inter alia, a copy of the 
page from thc Bay Shore Road permit book which shows that on January 24, 1983, permit #17319 was 
issued to Nevi York Telephone to nstall a guy anchor for pole number 44. In addition, the County 
submits the affidavii of Peter Burke, an employee in the County’s Department of Public Works, who 
alleges that after making a diligent search with regard to the ownership, maintenance and control of the 
a ~ u q ’  wire anchor on Bay Shore Road, he found that although the County does own Bay Shore Road, it 
does not maintain the sidewalk. M r. Burke alleges further, that his research disclosed that the County 
received no c Jmplaints pertaining to any dangerous conditions or guy wire anchor at the situs of the 
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plaintiffs ,lcctdent The County also provides the Court with an affidavit of John Donovan, who is an 
investigator with the County, and who searched the County’s records for any complaints with regard to a 
L quy wire anchor on Bay Shore Road. Mr. Donavan alleges that his search revealed that the County was 
not iri receipt of an,y written notice or written complaints concerning the alleged defective condition of a 
guy wire anchor on Bay Shore Road at any time prior to the alleged accident date. Additionally, the 
County subniits the affidavit of Renee Ortiz who is the Chief Deputy Clerk of the Suffolk County 
Legislature i nd w h x e  duties include maintaining records of all written complaints received by the Clerk 
of the Legislature. Ms. Ortiz alleges that after making a search for any written complaints, her search 
revealed that the Clerk of the Legislature is not in receipt of any written notice or written complaint 
concerning t i e  alleged defective condition of a guy wire anchor on Bay Shore Road prior to the 
plaintiffs it1 eged accident date. 

The L’ounty alleges that based upon the affidavit of Mr. Burke, it is unequivocal that the County 
did not have responsibility for the location of the accident. The County argues that pursuant to Highway 
Law $1 40 ( 18 1,’ it would appear that the Town is responsible to maintain the sidewalks adjacent to 
Count) road:;. Furthemore, the County argues that even if it were responsible for the location, there was 
no prior written notice to the County pertaining to the condition, which is required pursuant to the 
County Charter, Article 8, Section 2.2 The County contends that in the instant case, the evidence is 
uncontroverted that no such written notice was afforded to the County, and that the failure to comply 
with the prior written notice requirement of the County Charter is fatal to the plaintiffs’ case. 

Defendant Town also cross-moves for summary judgment dismissing the complaint and all cross 
claims again ;t it The Town argues that the Town does not own, control or maintain the area where 
plaintiff allegedly fell. The Town submits, inter alia, the deposition of Ms. Balbus, and highlights that 
portion of her testinioriy wherein she stated that Bay Shore Road, “is under the jurisdiction of the County 
of Suffolk.” Further, the Town submits the deposition testimony of George Price, Highway Coordinator 
for the ‘I’onrn, and points to the portion of Mr. Price’s testimony wherein he stated that the Town does 
not do any highway maintenance to Bay Shore Road in the vicinity of Deer Park. Upon being asked, 
‘%%at about the sidewalks in that area, do you know who maintains the sidewalks on Bay Shore Road in 
this v ~ c i n i t ~ ~ ” ”  Mr. Price answered, “It would be Suffolk County.” When asked how he knew that, Mr. 

‘This section of the Highway Law provides in pertinent part that, “The town 
superintendent dial1 ... [mlaintain all sidewalks in the town constructed by ... the county adjacent 
to counp  roads ....*’ 

This section of the County’s Charter provides in pertinent part: “[Nlo civil action shall 
be maintmed against Suffolk County or any of its departments ... for damages or injuries to a 
person or property sustained by reason of any (a) highways; (b) roads; (c) streets ... [and] 
sidewalks . . . allegedly being in a defective condition, out of repair, unsafe, dangerous or 
obstructed or in cornsequence of the existence of snow or ice thereon, unless the County had 
received >written notice within a reasonable time before said injury or property damage was 
sustained, that the .items ... identified ... above ... was in a defective, out of repair, unsafe, 
dangerous or obstructed condition ....” 
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Pr ,ce responried. “Through past practice, previous incidents.’’ The Town argues that based upon such 
proof; tlie -Town did not own or control the area, and had nothing whatsoever to do with the anchor. 

In addition, the Town asserts that it never received written notice of any defect as required by the 
Town Code ‘ The Town submits the affidavit of Ronnise Miller, the acting Town Clerk, whose duties 
inc:lutle mail- taining records of all written notice of defects of streets, roads, sidewalks, curbs and 
property owned or maintained by the Town. Ms. Miller states that she has made a diligent and thorough 
search of the recorcs of the Town for any written notice of defects with regard to an anchor, guy wire or 
other object i n  Bay Shore Road prior to April 5 ,  2005. Ms. Miller alleges that her search revealed that 
the Town W L S  not i 7 receipt of any written notice or written complaints concerning the alleged defective 
condition of an anchor, guy wire or any other object at said location. The Town contends that Ms. 
Miller’s aflitlavit establishes that the Town never received written notice of the defect, which is fatal to 
the plaintiff j case, and thus, that summary judgment in its favor is warranted. 

Ilefendant L E A  also moves for summary judgment dismissing all causes of action against it. In 
support of its motion, it provides the Court with, inter alia, the deposition testimony of the plaintiff and 
Mr . Brandt. which the Court discussed hereinabove. LIPA argues that the plaintiffs testimony 
establishes that he tripped on an anchor located in the asphalt area between the sidewalk and the 
roadway of ELay Shore Road. L P A  asserts that Mr. Brandt’s testimony establishes that L P A  did not 
own the anchor located in asphalt area between the sidewalk and the curb of Bay Shore Road. Thus, 
contends LIFA, there is no admissible evidence to show that the anchor over which the plaintiff tripped 
and fell was iwned by LIPA or installed by LIPA or any of its predecessors. LIPA submits that it has 
met its burden of proof establishing conclusively that it did not cause or create the condition that 
allegedly cor tributed to the plaintiffs accident. 

‘The plaintifi’s submit no opposition to the motions for summary judgment made by the County 
and the Towti. The plaintiffs do, however, oppose the motion for summary judgment by Verizon, 
claiming that \;erizon is the responsible entity in this case. The plaintiffs allege that if this Court agrees, 
then Verizon’s motion should be denied and LIPA’s motion should be granted. 

‘ As to ’v’erizon’:: motion, the plaintiffs argue that Verizon’s statement that “the record remains 
delroitl of evidencwndicating that the subject guy anchor was owned or in the control of Verizon,” is 
simply untrue based upon the page from the Bay Shore Road permit book showing that a permit was 
issued to the New Yorlc Telephone Company, the predecessor to Verizon, on January 24, 1983. The 
plaintiffs contend that at the very least, the existence of this permit creates a question of fact as to who 

‘The Town Code, 6 158-2, provides in pertinent part that no civil action will be 
mair taincd against the Town, “for damages or injuries to person or property sustained by reason 
of ar y de,’ective. dangerous, unsafe, out-of-repair or obstructed sidewalks ... unless written notice 
therc of, specifying the particular place, was actually given to the Town Clerk or to the 
Commissioner of the Department of Public Works of the Town and there was a failure or neglect 
to cause such defective, dangerous, unsafe, out-of-repair or obstructed sidewalks to be 
rernt died . within a reasonable time after the receipt of such notice.” 
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o w  ned md Installed the guy anchor. Additionally, the plaintiffs claim that from the testimony of the 
C erizon and L P A  witnesses, the identity of the utility that installed the anchor could be determined by 
where on thc pole the wire for that anchor was attached. The plaintiffs point to Mr. Brandt’s deposition 
testimony sherein lie stated that the attachment for this anchor had been affixed at the lower 
“communication arza” of the pole. The plaintiffs also point to that portion of Mr. Harris’s deposition 
testimony wherein lie acknowledged that if this particular pole was owned by Verizon, maintaining the 
pol e would I iclude maintaining the guy wire and guy anchor. Furthermore, argues the plaintiffs, there is 
no evidence o show that Verizon conducted any inspections relative to the pole, anchor or wires. The 
plaintiffs maintain that these facts demonstrate that the utilitypole, the missing guy wire and the anchor 
were all owned, installed, maintained and controlled by Verizon. 

in adtiition, the plaintiffs claim the doctrine of “special use% particularly applicable to this case. 
Thcy argue that by installing an object onto the sidewalk for its own special use and benefit, Verizon 
became oblii,ated to properly inspect, maintain and repair the area of the special use so as not to subject 
others to the peril of injury. The plaintiffs provide the Court with numerous photographs of the accident 
site and the h ent anchor. The plaintiffs allege that at a minimum, without presenting evidence relative to 
any inspections conducted of the anchor, or as to maintenance and repair of the anchor, Verizon failed to 
elirninate all questions of fact as to its negligence. The plaintiffs lastly contend that prior actual or 
coristructive iotice of  an unsafe condition is not required to impose liability on a defendant who benefits 
from a speci, I use o f  the sidewalk. 

,Is to the Ccunty’s and the Town’s cross motions, initially, the Court notes that the asphalt area 
where the accident occurred was part of the sidewalk (see, Vehicle and Traffic Law $144). 
Nevertheless i t  is unnecessary for the Court to determine whether it was the Town or the County who 
owned this sidewalk or had the duty to maintain the area where the plaintiff fell. Both municipalities 
have adopted prior written notice laws and cannot be held liable for a defect within the meaning of the 
law absent th- requisite written notice, unless an exception to the requirement applies (Delgado v 
County of SziffZk, 40 AD3d 575, 835 NYS2d 379 [2007]). Clearly, a bent guy anchor protruding fiom 
the sidewalk would constitute an obstructed condition under the County’s Charter or the Town’s Code, 
for which prior writi.en notice is a prerequisite to a negligence action against them (see, Poirier v City of 
Scheizectady, 85 NY2c l3  10, 624 NYS2d 555 [ 19951). Here, both the County and the Town have 
established their entitlement to judgnent as a matter of law by demonstrating that they did not have prior 
written notici of the bent anchor (see, Rodriguez v City ofMount Vernon, 51 AD3d 900, 858 NYS2d 
/ 3  1 [2008] ) .4ccordingly, since there is no evidence which demonstrates that the facts of this case fall 
within an est; blished exception to the general rule mandating prior notice to a municipality (see, Poirier 
v City ofSchmectalfy, supra), the County’s and the Town’s unopposed cross motions for summary 
jud‘gment disrnissing the complaint and any cross claims against them is granted.4 

- -  

‘The Co~irt iiotes that the County requests the exact same relief in motion sequence #004 
as i t  does i n  motion sequence #003. Since motion sequence #004 is duplicative, it is denied as 
mclo;. 
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4s tc LIPA ‘s rnotion for summary judgment, LIPA has established through deposition testimony 
of  MI. Brani’t. that it did not install, own, or maintain the guy anchor at issue (see, Impenna v City of 
.Vew York, 256 AD2d 55 1, 682 Wlr‘S2d 464 [ 19981). Neither the plaintiffs nor the co-defendants offer 
anything whj ch refiite:; LIPA’s contentions (see, Gray v City of New York, 20 Misc3d 1 125(A), 2008 
W i  28840(1;‘, 2008 NY Misc LEXIS 4513). As no triable issue of fact has been raised as to whether 
LIPA breached a duty, its motion for summary judgment dismissing the complaint and all cross claims 
against it. is granted (5ee, Impenna v City of New York, supra). 

Final 11. as t o  Verizon’s motion for summary judgment, Verizon has failed to meet its initial 
burden of establishing its entitlement to judgment as a matter of law. Verizon’s witness, Mr. Harris, did 
not know who owned or who installed the guy anchor. Additionally, Ms. Balbus indicated that the 
telephone company was issued a permit to install the guy anchor, and that if the work had not been done, 
the permit sheet would have read “unexecuted.” Furthermore, Mr. Brandt’s testimony suggests that, 
from The pos tion of the rabbit ears on the pole, that a guy anchor was installed by either the telephone 
company or Cablevision. As such. Verizon’s evidence fails to establish that it did not install the guy 
anchor or t h a t  it  did not create the alleged obstruction in the sidewalk over which the plaintiff fell (see, 
Pacheco v Kt?yspan Corporation, .28 AD3d 729, 814 NYS2d 674 [2006]; Adler v Suffolk C O U J Z ~ ~  Water 
Authority. 306 AD2d 229, 760 W S 2 d  523 [2003]). Moreover, this evidence provides a sufficient link 
between V e r i ~ o n  and the guy anchor to preclude summary judgment in its favor (see, DeSilva v City of 
New York, 1 5 . 0 3 d  252, 790 NYS2d 87 [2005]). As to the issue of special use, the Court notes that, 
“[ a]n>r entity that installs an object onto the sidewalk or roadway with the permission of the municipality 
should be decmed a special benefit user” (Ausderan v City of New York, 219 AD2d 562,563; 631 
Nk32d 5 12, 5 I 3 [ 1 99Sl). Here, Verizon also has failed to establish that it did not make a special use of 
the sidewalk where the guy anchor was located (see, Pacheco v Keyspan Corporation, supra). 
Accordingly, I’enzon’ 3 motion for summary judgment is denied. 

Dated: Septernber 9, 2008 

--- FINAL DISPOSITION X NON-FINAL DISPOSITION 
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