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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TAS PARL 15

In the Matter of Lhe Application of
NDOMINICK CQGNATA
Index No. 102285L/09
Pet it ioner, Mtn Seq. 001

—against-

THE NEW YORK STATE DIVISTION OF HOUSTNG
AND COMMUNITY RENEWAL

Respondent.

For a Judgment Pursuant to Artic z?u
of the Civil Practice Law and Ru

—— e e e — e A e — e

WALTER B. TOLUB, J.:

By this Article 78 application, petitioner Dominic Cognata
seeks review and reversal of the Oclober 23, 2008 decision lssued
by respondent, the New York State Division of Housing and
Community Renewal (DHCR) which denied pelilioner succession
rights to Apartment 21M located at 333 Tearl Street in Manhattan
(“the apartment”).

The apartment unit in question is located in a building
operated by Southbridge Towers, Inc. (Southbridge Towcrs), a
Stale-supecrvised limited profil mutual (cooperative) housing
company, organized under Privale Finance Housing Law (PTHIL)
Article II. Apartments creatod under these provisions are known
as Mitchell-Lama properlies (id).

Pelbitioner in this aclijon is the grandson of the prior

tenant-of~racord for apartment 21 M, Marie Tafara. Ms. Tafaro




passed away in 1987, Petitioner, who grew up in the Soulhbridge
Towers apartments, «laims that, while stil) a minor, heo resided
wilh his grandmother from 1994 through 1997. Petitioner
continued to reside in the apartment after his grandmolher’s
passing and is currently raising a family there.

In August of 2007, petitioner applied for succession righls
to apartment 21IM. Tn support ol his application, petitioner
submitted numerous cocuments, including documents [rom
southbridge Towers senl Lo him afteor September 11, 2001 and
various correspondence from the Internal Revenue Service, lLhe New
York sState Depavtment of Motor Vehicles, and the New York State
supreme Courl. Petitioner additionally included letters from
various friends and family members in support of his application.
Upon review, the DHCR denied petitioner succession rights based
on the Lact thai peltitioner’s name did not appear on a change of
family composition form or on any of the reoquired income
affidavils forms submitted for Apartment. 21 M in 1994, 1995, or
19%6. This application followed.

Discussion

A court may only intervene in an administralive agency
determination where it is demonstrated Lhat the action taken by
the agency was arbilrary and capricious, that is, the action

taken was without reason or basis in [act (see, Caso v. New York

state Public HMigh School Athletic Association, Tnc., 78 AD2d 41
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L4th Dept. 1980[). As long as the agency’s action is rationally

based, thce determination will bo upnheld (Fanelli v. New York City

Conciliation and Appeals Board, 90 aD2d 756 [lst Dept 198271,

atf’d 568 NY2d 952 [1983]; see generally, Barr, Altman Lipshie
Gerstman, New York CiLvil Praclice Before Trial 42:01 et seq.
[James Publishing 20097) .

Az a preliminary matler, this courl addresses the porlion of
petilioner’s argument thal claims that the DHCR, having waited
ten years to assert their rights, is now estopped by the doctrine
of waiver and can no longer challenge pelitioner’s presence or
deny succession rights. This argument 1g rejccted. As aptly
stated by the Court of Appeals, “estoppcel cannot be invoked
against a governmental agency to prevent it from discharging jts

statutory dulies” (Matter of Schorr v. New York City Department

of Housing Preservation and Development, 10 NY3d 776, 779 [2008],

quoling, Mattcr of New York State Medical Transporters

Associalion v. TPerales, 77 NY2d 126 [1990]).

The balance of pelilbioner’s arguuent focuscs on the claim
that the DHCR’s detcrmination is unflair because Lhe determinal ion
deprives him of the righl to continue living in the apartmanl he
has occupied for the last ten ycars. Pelitioner further argues
that the determination is unfair becausce other individuals living
in the same housing complox have successfully obtained succession

rights to apartments following Lhe loss of an immediate family
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member (see, petitioner’s Memorandum of TLaw) . Whether or not a
determination is fair, however, is not the proper standard of

review given Lo an agency detormination (see, Matter of Wesl

Village Associates v. Division of Ilousing and Community Renewal:

277 ARPd 111 [1st Dept 2000]), as it would call for this court to
substitute its judgment for that of anothcor agency, which the

court cannot do (see, Purdy v. Kreisberqg, 47 NYZd 354 119797;

Howard v. Wyman, 28 NY2d 434 [19711). The only inquiry

therelore, is whether the challenged delermination was rationally
based, or whether 1L was made in violation of lawful procodure,
was affccted by an error of law, was arblilrary and capricious or

an abuse of discrotion (see, Pell v. Board ol Fducation, 34 Ny2d

222, 231 [1974]1; Chipese Stafl & Workers Assogiation, 68 NY2d

359, 363 [1986]; Flacke v._ Onondaga Landfill Systems, Inc., 69

NY2d 355 [1987]).

The apartmenl at the core of this dispute is one of the
dwindling number of Mitchell-Tama apartmenls romaining in New
York City. Crealed by stalute, Lhesc apartmenls carry both
strict income and residency restrictions (PHEL $§ 31 (a);:

(31) (2) (a)), and many of them to this day, have extensive, and

'Petitioner’s examples include Lhe casze of a son residing
with his father who did not appear on any of the income
atfidavits for Lhat aparlment prior to his falhor’s death, and
the casce of two minor children who reszsided with their mother, and
who were not listed on the income aflidavits at the Lime of their
mother’s death (sco, Petitoner’s Memorandum of T.aw).




mandated, waliting lists (see 9(C)NYCRR 1727.1 et seq.). By law,
DHCR is the administrative agency charged with the supervision of
Lhese properties (PHFL § 32(3)), and as part ol that supervision,
DHCR requires tenants and prospective applicants Lo reporl the
income ol all occupants ov intended occupants for every apartment
on an annual basis (9 NYCRR 1727-2.1). DHCR reguirces Mitcnell-

Lama housing companies to conduct the same type of annual review.

The responsibility tor completing and submitting the income

affidavil and family composition forms falle upon the tenant or
tenants of record for Lhe apartment (9 NYCRR 1727-2.5(a). Both
forms are a critical component of delermining succession rights,
which requires a demonstration that the applicant was Listed on
documents reqguired to be filed with the housing company, i.co.

notices of change in tenant family composition and the required

annual 1ncome affidavits.” In_addition, applicants secking

succession rights must eslabliish, through objective documentary

I

‘NYCRR 1727-8.3(a), which sects forth Lhe requirements which
must: be met for succession rights, reads in pertinent part:
... 1f the tenant has permanently vacaled the housing
accommodation, any member of such lenant’s family, as defined in
section 1727-8.2(a) (2) of thlis Subpart, who has resided wilh th
Lerant in the housing accommodation as a primary reslidence for a
period of not less than Lwo years, has been listed on the income
atfidavit and/or on the nolice of Change to Tenant’s Family as
required under 1727-3.6 of this Part, or where such person is a
senior citizen or disabled person [...] for a period of not less
than one year, immodiateiy proper to the permanernl vacal.ing of
the housing accommodation by the Lenant [...] nay request Lo ba
named as a tenant. on the lease [...]




prool,” that they occupioed Lhe aparbment as their primary
residence with the tenant ol record for at least lwo years prior
Lo the tenanl of record’s vacating of the apartment (9 NYCRR
1727-8.2 (a){5)).

Although petitioner submilled numerous documents to tho DHCR
supporting his «laim that he has resided in the subject apartment
prior te his grandmother’s death in 1997, the fact remains thal.
petitioner’s name not does nol appear on any of (he submitied
Income atfidavits for Apartment 2IM in 1994, 199hH, or 1996. 1n
fact, the income affidavilta for Apartment 21 M in each of the
three years preceding Ms. Tafaro’s death list only ftwo occupants:
Ms. Tafaro, and hor granddaughter, Domonigque Cognata (Relurn,
Exhibit A-3). Petitioner’s name indeed appears on an income
affidavit for an apartmenlL in that same building in 1995 and
1996, but it is for Apartment 21K, the apartment occupied by
petilioner’s mother (Return, Exhibit A-14). Given this evidoence,
It is this court’s conclusion Lhat the decision of the DHCR was
not arbitrary or capricious. Petitioner was unable to
demonstrate Lhat in the Lwo years prior to his grandmolther’s
death, that he was a reportoed member of the household during Lhe

two-year qualitying period set forth in 9 NYCRR 1727-8.3(a),

Objeclive documentary proof conslists of being listed as an
occupant of the apartment on the annual income affidavit Logether
with other evidence such as tax returns, voting records, driver’s
licenses and school registration or employment records.
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which 1s a statubtory prerequisite to issuing a lease for a

Matter ot Schorr, 10 NY3d 776).

Mitchell-Tama apartment (see,

Although this courl is sympathetic to pebtitioner’s

situation, there is nothing contained within the papers submitted

warranting additional Judicial intervention. Accordingly, 1t is

ADJUDGED that the potition is denied, and the proceeding 1s
dismissed; and it is furthoer

ORDERED thal the clerk of court enter Judgment accordingly.

This memorandum opinion constitutes the docision and order

of the Court.

Dated: /"\. (( (,._:‘-.

HON. WALTER B. 10OLUB,
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