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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PARI’ 60

CITICORP VENDOR FINANCE, INC. [/k/a
COPELCO CAPITAL INC,,

PlaintifT,
DRAFT
Index No.: 119477/03
DECISION/ORDER
-against-
UNIVERSITY HEART SCAN, L.L.C. and
ALLAN E. RUBENSTEIN, M.D.,
Decfendants.

FRIED, J.:

In this commercial contract action, plaintiff moves, pursuant to CPLR 3212, for summary
judgment on the complaint as against thc second co-defendant,” and to dismiss that co-
defendant’s affirmative defenses (motion sequence number 001). For the following reasons,
plaintiff’s motion is granted.

On January 4,2000, co-defendant University Heart Scan, L.L.C. (University) executed a
mastcr cquipment leasc (the Lease) with plaintiffs predcccssor, Copclco Capital Inc. (Copelco).?
See Notice of Motion, Lasseter Affidavit, 5. As an inducement to enter into the Lease, co-

defendant Allan E. Rubenstein, M.D. (Rubenstein)’ had given Copelco a personal guaranty onc

! University has never appeared in this action, and is currently in default. Plamntifl
states that it intends to apply for a default judgment against University in the near future.

2 On October 18, 2000, Copelco amended its certificate of incorporation to change
its name lo “Citicorp Vctidor Finance, Tnc.” Sce S. Goldberg Reply Affirmation, Exhibit C.

} Before this action was commenced, Rubcnstein was a principal in the
management company which controlled University’s opcrations. Sec Rubenstein Affidavit in

opposition, Y 4.
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week carlicr, on Dccember 30, 1999 (the Guaranty). Id., 9 3-4. The Guaranty imposed a
maximum obligation on Rubenstein of $100,000.00 toward University’s indebtedness. Id.;
Rubenstein Affidavit in Opposition, § 2. The other portions of the Guaranty which are relevant
to this motion provide that:

10.  *** This instrument shall for all purposes be governed by and
interpreted in accordance with the laws of the State of New Jersey. ...

11.  This Guaranty shall inure to Copelco’sbcenefit or to the benefit of

Copclco’s successors and assigns arid shall be binding on [Rubenstcin] and [his]

heirs, administrators, cxecutors, successors and assigns. ..,

12.  This Guaranty shall bc rcleased provided each of the following conditions

arc met:

() No cvcent of default having occurred under the terms of tlic case;

(ii) [Rubenstein] providcs cvidcnce in form and substance satisfactory to Copclco of

$100,000.00 mvested by [Rubenstein]in [Univcrsity]; or

(iiiy  [University]achieves a 1.5x cash flow coverage ratio in cxccss of Copelco’s debt

service obligation for the then immediately procccding [sic]twenty-four (24)
inoiiths of the Lease term.
See Notice of Motion, Exhibit C.

At some point in 2001, University evidently breached its obligations under thc Lease by
failing to remit monthly equipment rental fces. Plaintiff Citicorp Vendor Finance, Inc. (Citicorp)
alleges that University’s first default occurred on March 21, 2001. See Notice of Motion,
Lasseter Affidavit, 4 7. Counsel for Rubcnstein contends that University’s first dcfault did not
occur until July of 2001. See D. Goldbcrg Affirmation in Opposition, ¥ 6.

As a rcsull of this dcfault, Citicorp commenced this action in November 0f2003 to

recover for University’s allcged breach of the Lcase, and for Rubcnstein’s allcged breach of the

Guaranty. See Noticc of Motion, Exhibit A. In January of 2004, Rubenstcin served an answer
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which included three affirmative defenses’ and two cross claims. Id., Exhibit B. Citicorp now
moves for summary judgment on its cause of action against Rubenstein,’ and to disniiss
Rubenstein's alfirmative defenses.

When sccking summary judgment, the moving party bears the burden of proving, by

compctent, admissible cvidcnce, that no material and triablc issucs of fact exist. See e.g.

Wincerad v New York Univ. Med. Ctr., 64 NY2d 851 (1985); Sokolow. Dunaud, Mercadicr &

Carreras LLP v Lacher, 299 AD2d 64 (1st Dept 2002). Oncc this showing has been madc, the

burden shifts to the party opposing tlic niotion to producc cvidcntiary proof, in admissible form,
sufficicnt to establish the existence of matcrial issues of fact which require a trial of tlic action.

See e.g. Zuckerman v City of New York, 49 NY2d 557 (1980); Pemberton v New York City

Trans. Auth., 304 AD2d 340 (1* Dcpt 2003). The court's function, on a motion for summary

judgment, is one of issue identification, not issue determination. See e.g. Sillman v Twentieth

Century-Fox Film Corp., 3NY2d 395 (1957); Grullon v City of New York, 297 AD2d 261 (1*

Dept 2002). This niotion requires the court to dctcrniine, pursuant to New Jersey law, whether
Citicorp has adequately proven its claim that Rubcnstein breached the Guaranty.

Causes of action for breach of contract have tlic same elemenis inboth New Jerscy and
New York -1i.e., avalid and binding contract, performance by the complaining party, non-

performance or defective performance by the defendant, and damages arising from defendant’s

¢ Thesc include: 1) that Citicorp lacks standing; 2) that the terms of the Guaranty
show provide that Rubenstein was released from his obligations; arid 3) that Citicorp has failed lo
mitigate its damages. Sec Notice ol Motion, Exhibit B.

° As previously mentioncd, University has not appcarcd in this action and is
currently in default. The instant niotion is not directed at University, howcver, and only requests
rclief as against Rubenstein.



breach. Seee.g. Bell Atlantic Yellow Pages Co. v Padded Wagon, Jnc., 292 AD2d 317 (1% Dept

2002); Covle v Englander’s, 199 NJ Super 212,222 (NJ Super AD 1985). Plaintiff contends both

that the terms of the Guaranty are unambiguous, and that therc are no triable issues as to
Rubenstcin’s breach. See Memorandum of Law in Support of Motion, at 1-2 (pages not
numbered). In support, plaintiff has presented a copy of the Guaranty, and the affidavit of
Citicorp vice president Victoria Lassetcr, who recites that Citicorp performed its obligations
under the Leasc with University, that University defaulted on its rental obligations, and that
Rubenstcin failed to remit payment of thc $100,000.00 aftcr due demand was madc. See Notice
of Motion, ILasseter Affidavit, 4y 4-8; Exhibit C. This cvidence, standing alonc, is sulficient to
prove a breach of contract claim under New Jersey law. Accordingly, it is incumbent upon the
defendant to present evidence ol-the existence of a triablc issue of fact which would preclude
granting the plaintiff summaryjudgment at this juncture. Herc, Rubenstein’s arguments in
opposition mirror his three affirmative dcfenses.

Rubenstein’s first affirmative defcnse is that Citicorp lacks standing becausc there is no
evidence Of its relationship to Copelco. See Notice ol-Motion, Exhibit B; D. Goldbcrg
Affirmation in Opposition, 4 12. However, this argument is conclusively disproven by the
amendment to Copclco’s certificate of incorporation which Citicorp submitted with its reply
papers. See S. Goldbcrg Reply Affirmation, Exhibit C. Accordingly, Rubenstein’s standing
argument IS insufficicnt to defeat Citicorp’s application for summaryjudgment, and the
affirmative defcnse premised upon this theory should be dismissed.

Rubenstein’s second affirmative defense concerns the release provision set forth in

paragraph 12 of thc Guaranty. Sce Notice of Motion, Exhibit B. As previously mentioned, that
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paragraph providcs that:

This Guaranty shall be released provided cach of the following
conditions arc mct:

) No cvent of default having occurred under tlic ternis of the Lease;

(1) [Rubenstein] provides cvidciicc iii form and substance satisfactory to Copelco of
$100,000.00 invested by [Rubenstein] in [Univcrsity]; or

(i)  [University] achicves a 1.5x cash flow coverage ration in cxcess of Copelco’s debt
service obligation for the then immediately procceding [sic] twenty-lour (24)
months of the Lease term [emphasis added].

Sce Notice of Motion, Exhibit C. In his opposition papers, Rubenstcin raises two arguments in
conncction with this contractual provision.

Rubenstein [irst contends that paragraph 12 is ambiguous and, therefore, an improper
basis upon which to grant summary judgment. He states that “[t]he ... Guaranty makes clcar that,
so long as [Univcrsity] achieved the requisite cash flow, ... Rubenstein would be relcased from
his obligations ...”; and that “[t]here is no requirement that [University] not he in default at the
time.” See Goldberg Affirmation in Opposition, 4 8. He then argucs that “lo tlic extent that ..
Citicorp claims that ... Rubenstcin was not to be released ... if, notwithstanding [University]’s
achievement of the requisite cash flow, it was ncvertheless in default - the terms ofthc release ...
are ambiguous.” Id., 1 9. | disagree, hccause this asscrtcd “ambiguity” derives from an
improperly disjunctive reading of the contractual language.

New Jerscy law requircs that a “document must be rcad as a whole, in ‘accord with

justice and common sensc’ [citation omitted];” and that “[i]t should not be interpreted to render

one of its terms meaningless.” Cumberland County Improvement Authority v GSP Recycling

Co., Inc., 358 NJ Super 484,497 (NJ Super AD 2003). Further, the Ncw Jersey Supreme Court

has staled that “[w]herc a contract is ambiguous, courts will consider the parties’ practical




construction of the contract as cvidence of their intention and as controlling weight in

dctermining a contract’s interpretation; where tlie tcrms of a contract are clear, however, the court

rriust enforce it as written [emphasis added].” Countvof Morris v Fauver, 153NJ 80, 103

(1998).¢ Herc, paragraph 12 of the Guaranly states that “each” of a list of three conditions
prerequisite to Rubenslein’s rclcase must be met, and then lists those conditions as (l), (iij “or”
(ii1) [cmphasis added]. Bearing in mind New Jersey’s policy against interpreting contracts so as
to rcndcr them meaninglcss, it is, thus, clear that paragraph 12 of the Guaranty must be rcad as
mcaning that two possible combinations of two conditions, (1) and (ii) or (1) and (iii), would
rclcase Rubcnstein from his obligations. There isno written requirement that all three conditions
bc met; only that each component of a two-part combination be present. Rubenstcin is, therefore,
clearly mistaken in his contentions that “[t]here iS no requircment that [Univcrsity] not be in
default,” and that such dcfault could not nullify the rclease “notwithstanding [University]’s
achicvement of the requisite cash flow.” Accordingly, J reject the contractual ambiguity
argumenl.

Rubenstein’s next argument is that paragraph 12 of the Guaranty is cnforccable, that he
has met all of its criteria, and that he is entitled to be releascd from his obligations on behalf of
University. Ilc first claims that: 1) University did not default on its obligations under the Lcase

until July of 2001; and 2) he had purchased $176,000.00worth of Univcrsity’s stock by the ciid

6 New York follows the same rule. Sec e.¢. Mavsek & Moran. Inc. v S.G. Warburg
& Co., Inc., 284 AD2d 203, 204 (1* Dept 2001) (“[O]n a motion for summary judgment, the
construction of an unambiguous contract is a question ol law [or the court to pass on, and ...
circumstances extrinsic to the agreement or varying intcrpretations of the contract provisions will
not bc considered, whcre . . the intention of the partics can be gathercd from the instrument itself
[intcrnal citation omitted]”).




of June 2001. See Rubenstein Affidavit in Opposition, § 2. Rubenstein concludes that, by
operation of subparagraphs 12 (1) and (ii) of thc Guaranty, “upon contributing $100,000.00” hc
was “automatically released from any obligations under the ... Guaranty.” Id. This argument is
not supported by the facts.

Rubenstein prcscnts no evidence in support of his allegation that Univcrsity did not
dcfault until July of 2001. Instcad, his counsel states only that Citicorp has failed to respond to
discovery dcmands for its records of University’s rent paymicnt history. See D. Goldberg
Affirmation in Opposition, § 7. The Courl of Appeals has recently reiterated that *“*averments
merely stating conclusions, of fact or of law, arc insufficient’ to ‘defeat summaryjudgment’

[citations omitted].” Banco Popular North America v Victory Taxi Management, Inc., 1 NY3d

381, 383 (2004). In any event, Citicorp denics Rubenstein’s allegation, and has submitted copics
of records which show that Univcrsity paid no rent during the months of December of 2000
through March of 2001. See S. Goldbcrg Reply Affirmation, § 14; Exhibit B. It is, thus, clear
that Rubenstein has failed to meet his burden of proof. Sec e.g. Zuckerman v City of New York,
49 NY2d 557 supra.

Even if tliere werc an issue of fact as to the date of University’s dcfault, however,
Rubenstein’s argumcnt would still fail. Subaragraph 12 (ii) of the Guaranty required Rubenstein
to “‘provide[] evidence in form and substance satisfactory to Copelco of $100,000.00 invested by
[Rubenstein] in [University] [emphasis addced].” Although Rubenstcin has presented copies of
bank records’ which show that he purchased sonic $1 76,000.00 worth of University’s stock by

the end of June 2001, he has presented no evidence that lie ever notified Citicorp of these stock

7 See Rubenstein Affidavit in Opposition, Exhibit 1.

7
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purchases.® As prcviously mentioned, New Jersey law requircs that “wherc the tenns of a

contract are clear ..., the court must enforcc it as written.” County of Morris v Fauver, 153 NJ at

103. Rubenstein’s contention, that “upon contributing $1 00,000.00” hc was “autoinatically
released from any obligations under the ... Guaranty,” is, therefore, plainly incorrect because it
ignores Rubcnstein’s obligation to provide noticc. As a result of this failure to document such
notice, Rubenstein has again failed to mcet his burdcn of producing “evidentiary proof, in
admissible form,” that he discharged his own obligations under subparagraph 12 (ii) of the

Guaranty. Sec Zuckeiman v City of New York, 49 NY2d at 563. Accordingly, | find that

Rubenstein’s argument is insufficient to defeat plaintiffs application for summaryjudgment.

Rubenstein’s fourth argument is directed at subparagraph 12 (ii1) of the Guaranty, which
provides for his rclease in the event that “[Univcrsity] achieves a 1.5x cash flow coverage ratio in
cxcess of Copelco’s debt service obligation for the then immediately proceeding [sic] twenty-
four (24) months of the Lease term.” &Sz Notice of Motion, Exhibit C. Rubcnstein specifically
contends that “University achieved the requisite cash flow to releasc me from my obligations
under the ... Guaranty,” and that “there was no requirement that [University] not be in default at
the time.” See Rubenstein Affidavit in Opposition, § 3. | also find that this argument is not
supported by the facts.

As stated carlier, paragraph 12 of the Guaranty authorizes Rubenstcin’s rclcase only upon
the happening of oiie of two combinations of prerequisite events, which are cnnumcrated 1n that

paragraph as (1) and (ii) or (I) and (iii). Because (I) refers to the non-occurrcnce of a default by

8 Citicorp’s vice president, Victoria Lasscter, avers that Rubenstein never provided
Citicorp with anotice of termination, as required by paragraph 8 of the Guaranty, eithcr. Scc
Lasseter Reply Affidavit, § 9.
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University, Rubenstein is, therefore, incorrect that “there was no rcquircment that [University]
not be in dcfault.” In any cvent, as previously discussed, | find that Rubenstein has failed to
present any persuasive evidence of his claim that Universily defaulted in July of 2001.

Even if there were an issue of fact as to the date of Univcrsity’s default, however,
Rubenstein’s argument would still fail because the Lease had not been in cffect for 24 months
prior to any alleged default.” As stated, New Jersey law requires that an unambiguous contract

must bc enforced as written. Sce County of Morris v Fauver, 153NJ at 103. The written terms

of the instant Guaranty state that the cash flow ratio calculation, upon which Rubenstcin could
request release, must bc made 24 months after the inception of the Lease. Because the requisitc
time had not expired, | find that Rubenstein may not base a request for relief upon subparagraph
12 (i11). | alsonote that, in any event, Rubcnstcin’s opposition papers are devoid of any cvidcncc
of University’s cash flow ratio.” Thus, | find that Rubcnstcin’s argument cannot defeat
plaintiff’s application for summary judgment. In light of the forcgoing, Rubenstein’s second
affirmative dcfense, which alleges that he satisfied the terms of the Guaranty, should be
dismissed.

Rubcnstcin’s third affirmative dcfense is that Citicorp failed to mitigate its damages. Seg
Notice of Motion, Exhibit B. Citicorp correctly points out that paragraph 1 of the Guaranty does
not require it to mitigate damages, but, rather, stales that Rubenstein’s obligations arc

unconditional. See Memorandum of Law in Support of Motion, at 4-5 (pages not numbered);

? The Lease term commenced in January 2000, and 24 months would have expired
in December of 2002, This date is later than the default dates alleged by both parties.

10 Rubenstein’s attorney again claims that Citicorp has not responded to discovery
demands for this material. Sce D. Goldbcrg Affirmation in Opposition, ¥ 11.

9



Notice of Motion, Exhibit C. Although, neither Rubenstein nor his counsel addresses this issuc
in their opposition papers, New Jersey law cvidcntly docs permit the application of the doctrine

of mitigation of damages in the context of commecrcial contract actions. (See e.g. N.J. Industrial

Properties. Inc. v Y.C. & V.L., Tnc, 100NJ 432,461 (1985), whcre the New Jerscy Suprcme

Court has observed that “[s]ince the purpose of the rulc is to put the injured party in as good a
position as he would have enjoyed but for the breach, it is geiierally accepted that damages are
not recoverable for avoidable consequences.” ) However, since Citicorp’s purpose in obtaining
the Guaranty was to protect itsclf against the possibility of a default by University, requiring
Citibank to obtain a guaranty for Rubcnstcin’s Guaranty would stretch, absurdly, the mitigation

of damages rule. For this reason, Rubenstein’s third affirmative defense should also bc

dismisscd.

ACCORDINGLY, for the foregoing reasons, it is hcreby

ORDERED that tlic motion of plaintiff Citicorp Vendor Financc, Inc. {/k/a Copelco
Capital Inc. [or summary judgment, pursuant lo CPLR 3212 , is granted, and the Clerk of the
Court is directed to cntcr judgment in favor of plainti(f Citicorp Vendor Finance, Tnc. and against
defendant Allan E. Rubenstein, M.D. in the amount of $100,000.00, togcthcr with interest as
praycd for allowable by law, until the date of entry of judgment, as calculated by the Clerk, and
thereafter at the statutory rate, togcthcr with costs and disbursements to be taxed by the Clerk

upon submission of an appropriate bill of costs; and it is further
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ORDERED that the affirmative defenses of defendant Allan E. Rubenstcin, M.D. are

dismissed.

Dated: L’)//}/ay

1




