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Upon the foregoing papers, 1t is ordered that this motion for summary judgment by
defendant Orange and Rockland Utilities, Inc. (“*O&R™) is granted.

Plaintifl”s deccdent was a boiler maker who dicd of mesothelioma afler many years of
working for various contractors in power houses (clectric generating plants). He testified that he
was cxposed to asbestos while working at O&R’s Bowhne and Tompkins Cove Powerhouses al
various times in the 1970's and 1980's.

Plaintiff’s claim is based on Labor [.aw 241(6) and not Labor Law 200 as there is no
cvidence of supervision or control of the work by O&R. The claim rests on testimony that there
was a lot of dust in the air and asbestos containing products were cut or used.

Plamntift contends that scctions 12 NYCRR 12-1.4-1.6 of the Industrial Code that regulate
air contaminants renders O&R liable for not providing a safe place to work. She cites Osorio v.
Kenart Realty, Inc., 35 AD3d 561 (2 Dept. 2000) involving glue vapors and Piazza v. I'rank 1.
Ciminelli Constr., Inc., 2 AD3d 1345 (4" Dept. 2003) involving an acetylene gas leak in which
the Second and Fourth Departments specifically found that Labor Law 241(6) applied to

violations of 12 NYCRR 12-1.4-1.9. In one casc the Court dismissed the claims under 12
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NYCRR 23-1.7(g) but found that 12 NYCRR 12 applied, and in the other that both applied.
Both cases involved injuries from explosions caused by fumes and occurring in narrow
unventilated spaccs.

This Department specitically rejected an asbestos claim based on 12 NYCRR 23-1.7(y)
where there was, as herc, no cvidence that plammtiff had worked in a “confincd™ unventilated or
tested area. See Muzzocchi v. International Business Machines, 294 AD2d 151 (1" Dept. 2002).
Unlike the Second and Fourth Departments, this Department has never found scctions 12 of the
Industrial Code to be a basis for liability pursuant to Labor Law 24 1(6) inasmuch as these are
gencral regulations. Morcover, even il these sections applied, asbestos (ibers are not the type of
air contamine‘ﬂ@ cnvisioned by those regulations because the fibers result from the work that
various contractors, including those that plaintiff worked for, are doing rather than from an
cxisting condition and, thus, are subjcct to the control of the contractors and not the premises
OWNCErs.

For the forcgoing reasons the claims against Keyspan arc dismissed and the Clerk 1s

directed to cuter judgment accordingly.
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