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ANNED ON 112912008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 3 7 
Justice 

MOTION DATE 
- v -  

MOTION SEQ. NO. Od 
MOTION CAL. NO. 4? %L, 

The following papers, numbered 1 t o  were read on this rnstion to/for 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits .. 

-- 1 ! 1 Replying Affidavits _ _ - ~  

Ly: 
0 
LL 

? 

Dated: T&VW.Y"' I  I Elmy 

__ 
Check one: L: FINAL DISPOSITION E NON-FINAL DISPOSITION 

C h p c k  if Annrnnr ia te :  'a DO N n T  P n S T  m n c c c n c n l r c  
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CH ESTEIITON, et al., 

X 

motion for sun 111 

dcfeiidaiit Orangc a id  Rocklalid Utilities, Inc. ("O&R") is granted. 

Plaintifl's deccdent was 3 boiler makcr who died of  mcsollielioiiia aftcr ninny y c m  of 

woi-king itor various contractors in power liwses (clectric generating plarits). He tcsti I?ed 11ii i t  I I C  

was exposed to asbcstos while worltiny at O M K ' s  Bowline aiitl 'ioii~plcins c'ovt: I ' ~ ~ C I - I I O I I S L ~ S  ; I I  

various timcs in the 1970's a1id 1!180's, 

PlaintifYs claim is based on Labor l a w  241 (6) and not Labor Law 200 ;IS Llicl-e is no 

cvideiice of siipervisioii or control of t l ie work by OLSLR. 'I'liu claim I.CSIS on icstiiiioiiy t l i a l  t1icl.C: 

was a lot of dust in thc air and  asbestos containing products wcrc cut or tised. 

Plaintiff contends tha t  scctions I2 NYC'RR 12- I .4-1 .I) oftlie Industrial C'ocle I l i a t  iq i i la tc  

air conhnlinanis rcnders C)&R liable Tor not providing a xifc p l x c  to work. She ci tcs O s n l ~ o  1 ' .  

k'ciitrr-r Rcirlfv, I/Ic:. ,  35 AD?d 561  ( 2  L k p t .  2006) iiivolving glue vqxws  id P i u z u  11. / , ' m / i k  1,. 

C'inzir?dli C'o/isrr., Ir ic . . ,  2 AD3d 1345 (4"' T k p t .  2003) involving an ircetylcne gas lcdi in \ v l i i u h  

the Second aiid Fourth Lkpartmciits specilically found that Labor Law 241 (6) appl icd io 

violations of 12 NYCIiR 12- 1 .4-1 .9. I n  oiie casc the Court dismissed Lhc claims L I I I C I ~ I ~  12 
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NYCR.R 23- 1.7(g) but Ibund Iliat 12 NYCRR 12 applied, aiid in the other thal both applied. 

Both cases involved injuries from explosions caused by firi-nes aiid occurring in i i m u w  

unvcntilatcd spaces. 

This Departmen1 specifically re,jccted a11 :Ishcstos claim based OH 12 NYC‘RR 23- 1 .7($) 

whcre tlierc was, as herc, no cviclencc that phiii l i  fi’had woi-lied i n  a “conFincd” ~ i i ~ ~ ~ e i i ~ i l ~ ~ ~ c d  or  

tested area. S‘w Mirzzurc/ii 1). l / / leruuf i (~/ i i / /  Hzcsii~e.c..s Mi/rhiuc~s,  294 AD2cl 15 1 ( 1 ”  Dcpl. 2002 1, 

Unlike the Second and F’otirth L)epnrtments, lhis Depai-hnent has  ncvcr f‘ound scutions 1 1. of Llic 

Indtisti-iiil C‘ode Lo be ;I basis h v  liiihility pui-siiant to Labor Law 24 l (6)  inasuincli 3s tlicsc AI-C 

gcncrril iq,ulalioiis. Mol-cover, WL“H i1‘Lhcsc scctions iipplied, ashcstos lihci-s arc i i i i l  Ilic lype ijl. 

air contamin& k3 cnvisioried by those regulations bccausc thc fibers rcsu1t from thc work tha t  

various contractors, including those that plaintiff worked Tor, ai-e doing rather than froni a n  

cxisting coiidition and, thus, ai-e siihjjcct to t l e  coiitrol ofthe contractors a i d  1101 1 1 . 1 ~  prcinises 

0 \.VIICI-S. 

For the foregoing reasons the claims against Keyspan arc dismissed aiid Ihc Clerk is 

di 1-ec t cd lo ciiler j 11 cigiii en 1 ;icc o rci i iig 1 y . 

E N T E R :  

Hclen E. 
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