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lNED ON 411 11201 1 

SUPREME COUKT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT : DONNA M. MILLS 
Justice 

PART 5s 

MELISSA R OSEN, 

Plaintiff, 
-V- 

CALICO JACKS, et al., 
Defendants. 

INDEX No. 1,16745/08 

MOTION DATE 

MOTION SEQ. NO.  003 * 
MOTION CAL No. 

The following papers, numbered 1 to were read on this motion for 

PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause-Affidavits- Exhibits .... / #!- p J  

Answering Affidavits- Exhibits J e,5 

Replying Affidavits 
,/ 

CROSS-MOTION: YES \bJ NO 

Upon the foregoing papers, it is ordered that this motion is: 
APR 11 2011 

NEW YORK 
FlCE DECIDED rn MXORDANCE WITH ATTACHED M E M O R E W ~ W  

Dated: 

Check m e :  FINAL DISPOSITION L O N - F I N A L  DISPOSITION 
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P 1. ai nt i U. 

- ag ai 11 s t - 

CALPC‘O JACKS, I,IL’, .IC)FJN C‘ICC‘IA. EFSTATIOS 
K Y N ALl S C 1 A N S . C‘HRI S TO I’H Ell LA S 1-1 ~ 

STEP1 lANIE l’OIIIII-:S and 5013 HITTI. 

liidcs No.: 1 16745/08 

MILLS, J.: 

Motion sequence numbers 003 and 004 have been consolidated for disposition. In 

sequence 003, defendant Stcphanic Torres (Torres), moves, pursuant to CPLR 5015 (a) (4), 

CPLR 3215, and CPLR 3012 (c), to vacate the defaultjudgcnaent and leave to i-Ye an aiiswcr. I n  

sequence 004, dct‘endaiits Calico Jacks, I L C  (Calico Jacks), Jolm Ciccia, Elstalios Kynaliscians, 

Chl-istoplier Lash. Torres. and Joc Flitti, move, pirsuant to CPLR 4404 (a) a id  CPLR 4404 (b), 

to set aside the direcied verdict which laelcl Calico Jacks and Torres liable for plaintiff‘s accident? 

to set aside the jury‘s award ofdamr-lges ,  aiid order n new trial on liability and damages. 

FAC:TUAL ALLEGATIONS 

111 this nclion, plaintiif sculis clalnages Jbr 11ersoiial ii1,juric.s which she sustaiiied 011 March 

29, 2008, aftcr she allegedly slippcd w d  li.11 oil’ ;I bar wliilc druiciiig at C.’dico .Iiicks. a restaurant 

m d  b a r  locnlcd i n  blanliattaii. NCW Y o l k  011 rkccmbt.1- 1 

against C’nlico .lacks, ;IS wrll 3s fi1.c individuals \ v h o  were believrd !o be employed by, and 

prescnt at tlic I - C S ~ ~ I ~ I ~ : I I I !  oi l  tlic niglit ~ ~ ~ I ~ p I ~ i i i i ~ i l ~ ~ s  accicit!nt. .I’nrrcs, oiic ol’tlic indivicluals 1ia17iccI 

as a del’tndant, WIS ii gucst barkiicler M / ~ O  woi.kccl at (.:dice .Tacks between !lit3 summer o1’3007 

2008, plaintiff filccl a coinplaint 
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arid Novcrnber 7 1, 3008, According to arliidavils signed by Torres and .lohii Ciccia (Ciccia), the 

general r-nanagcr of Calico Jacks, ‘I’orr-es did not work a1 the restaurant in any capacity after. 

Noveiiibcr 21, 2008. 

01-1 Deccmbcr 22, 2008, plaintiff attempted to persoiially sei+ve ‘I’orrcs with a sLiminons 

and coinplaint at Calico Jacks. Ciccin. who was prcsciit at the restauranl when the process server 

arrived, alleges that hc adviscd the process server that Torres was i i o  longer employed at Calico 

Jacks. Tlie affidavit of scrvicc also states, that on December 24, 2008, ‘I’orres was mailed a copy 

of the siimiiioiis and complaint, which was addressed in care of Calico .lacks. Although the otlier 

defendants filed 311 answer to thc complaint, Torres niaiiitaiiis that she did not answer because 

she was never served. 

On Novcmber 17? 2009, plaintiff moved for a defmlt judgment against Torres and mailed 

a copy of the motion to tier attention at Calico Jacks. Torres contends that she did not receive the 

motion and no opposilioii was filed on her behalf by the othcr defendants. On January 5 ,  20 10, 

the court granted plaintiif s unopposed motion for a default judginent against Torres. The action 

proccedccl to trial arid a jury was sclectcd oii November 4. 20 10. Iinniediately after the opening 

iiistructioiis ibr the trial were given by the c,ourt, pliiintjft7s coLuiscl made an oral application for a 

framed issuc hearing aiicl n clirccted vcrdict regarding liabilily. On November 10, 201 0, the court 

licld that, based upon a stipulation cntcrcd into bctwccn the parties and evidence prcscntcd during 

the hn-icd issLie hexing. Calico .lacks \vas absolutely liable in  tiegligciicc bascd iipon the 

d c) c ~ r i  11 t‘ o 1’ res p I) 11 d c‘ii t s I 111 e r i o I. I: c) 1 Io \+ i iig the c o I i r t ’ s r 11 1 i 11 g . 11 1 ai 11 ti t’t‘ s c (3 u i i  s c 1 d is co 11 t in 11 ed 
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On Novcmbcr 15, 2010. Calico .Jacks filed an mdcr to show cause, seeking to vacatc the 

directed verdict on liability and to stay the action, arguing, inter alia, that there was 110 evidciice 

presented that Torres was acting within the scope or her ~mployment at the time of plaiiitil‘l’s 

accident. Tlic court clenicd this recluesl aiid procccdccl to hold 3 trial for damagcs. After hearing 

testimony from plaiIiM ;is well as various medical experts, the jury granted plaintiff an award of 

$200,000 for pain aiid si ik-irig aiid $1,OoO,OXO for future pain and sufl’ering. 

D I S C IJS S I ON 

CPLR 308 (3) provides in  part, that personal service iiiay be made upon a natural person, 

“by delivering the suiiiiiioiis within the statc to a person of suitable age and discretion at the 

actual place oi‘business . . . o f  tlic person to be served and by either mailing the siunnioiis to the 

person to be served at his or her last hiown residence or by mailing the suiniiioiis by first class 

iiiail to the person to be served at his or her actual place of business . . . ” 

‘Torres argues that she was not employed by Calico Jacks when plaintiff attempted to 

serve her with the siiriiiiions aiid coiiiplainl, that she was not properly served with the motion for 

default judgiiicnt, aiid h a t  slic was ~unawwe of the lawsuit or entry of h e  default judgment until 

November 30, 20 10. ~vyliicli was aftcr the $iiry liad rcnclcrecl its verdict. Although plaintiff 

coiitcncls that TWKS was scrved by leaving the suiiiiiioiis and complaint Lit the restaurant, here  

remains 1111 issuc of  XI i.ls to wlic-her service was p r o p ~ r l y  e f k t  Lratcd 01) ‘1’ori.c~ i f Culico .lack’s 

was no longer her actual place ul‘eiiiployiient. 

C‘iccia statos i i i  his af‘lidavit ciatccl 1)ccciiihcr 2. 20 IO, thar uii 1)ecc.nabt.r 33, 2008, \vhen 

the ~iroccss server nl-rivccl at Calico .lacks to clclivcr tlic simiic)11s and complaint to ‘Torres, he 

iril-’ormed iht. p iwcss  SCI-VC‘I. 1h:it 7X’ol.l.cls 110 I(3ligcl. ~ o r l i c d  ;I{ the l -es tawm. In respcmse i o  
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C i cci a ’ s a1 1 cg at i o iis , p I ai 11 tiff submits an affid a v i t fro 111 K c 11 t i  et 11 W i s slier ( W i s s ner) president o t’ 

Aetna Ccntral Judicial Services, tlie process srrvicc company responsjblc for serving ‘I’orres. 

Wissner states that il. R~idolph Wright. the process servcr, was told that Torres 110 longer worlced 

at the location, the pimess server would liavc infoniied Wissner aiid/oi. plaintifTs counsel so that 

a new address lor ‘Torres could be ascerhined. Although plaintiff submits an afildavit from 

Wissiier, tlie process server who allegedy spoke with Ciccia. does not provide aii affldavit to 

confirm or rc-ject Ciccia’s allcgations. ‘Therefore, there reiliains a question of h c t  as to whether 

he was notitied that Calico lacks was 110 longer Torres‘ actual place ol‘eiiiploynieiit. 

Torres i?iaintains that plaintiffs counscl also failed to iiolify her of the motion for default 

judgment. I lowever, CPLII 32 15 (g) ( I ) mairitaiiis that a non-appearing defendant is not entilled 

to notice of tlie motion if less than one year has elapsed since the defaiilt occiirred. Here, Torres 

failed to answer within 30 days after service was iiiadc on December 22, 2008, and the motion 

for dehiilt judgineiit was iiiade on Novcinber 17. 2009, Therehre, as less than one year has 

passed since ‘I’orres dehulted, no actual notice IC) Torres was necessary regarding tlie application 

for default judgment. 

Plaiiitift’s couiisel argues that ‘I’orres should be estopped from coiitestiiig the sufficiency 

of t 11 e sc rvi ce . be c;i 11 s e d c fc t i  d ai1 t s ’ co 11 i i  s e 1 prov i d ccl di s c o very re spo 11s e s reg aiding her 

emplnyiiicnt which were aclmissions that misled plaintil’t’s counsel. An August 1 I ,  2008 letter 

from Tliuiiias M .  Rcal-clon, 111, Esq., ai1 attorney who reprcsentcd Calico .lacks, Ciccia, Kfstatios 

I<yrialiscians. ~ ’ I i i ~ i s ~ o p I w  Lash, and .Jot I Tilti. states thnt ;is of August 1 1 . 2008, ‘l.oi*r’cs was still 
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employecl at C'aljco .Jacks.' 1 hc Ai ig i i~ l  1 I ,  2008 letter was also rufereiiceci in a Septcriiber 10, 

2 0 (3 9 discovery res po 11 s c to 11 la in t iN7 res 11 oiid iiig t o 11 I ai iit iff' s re cl ues t for info m a t  ion re g a d  i 11 g 

cyewitiicsses lo  plaiiitiIl's accident. Plairitift's counsel niaiiitaiiis that it  relied on this 

infornxitioii wlieii i t  scrvccl Torres at the restaurant with tlie smmmis ,  complaiiit, and the motion 

lor defilult judgement, and that the i1iloriii;itioii regarding Torres' eiiiployiiient status was never 

changcd, amended or modi tied in aiiy iiianiier by Calico Jacks. 

Altliough plaiiitift's couiisel maintains that hc was inisled by the representations made in 

the August 1 1 ,  2008 letter, the inforination coiilaiiied in 11ie letter was over four iiioiiths old when 

scrvice was atteiiipkd 011 'i'orres 011 Dccciiibcr 22, 2008. Ciccia's deposition also questions 

plaintifrs counsel's ruljaiice on the August 1 1 ,  2008 letter tegardiiig Torres' employnient at 

Calico lacks. On November 10, 2000, Ciccia testified at his deposition that Torres was no longer 

employed at Calico Jacks. (Ciccia's ERT, at 41 ) ,  However, even though the testimony disclosed 

that the restaurant was 110 longer Torres' actual placc of employment, oii November 17, 2009, 

plaintifrs couiiscl mailed a copy 01' tlie iiiotion for a default judgment to Calico Jacks. 

Tliel-eforc, there exists a question as to whethcr service on Torres at Calico Jacks was made in 

good Mli if plaiiitil'f's co~riisel \vas aware Lroiii Ciccin's testiiiioiiy that Torres was no longer 

employed at tlic r-eslaLiraiit. 

Thy slatciiicnls of Bryce Moses. Esq. (Moses), plainli ITS trial coiriisel, which were 111ade 

Alt lw~rgh pl;iiiiti IT coiitciicls thiit the samt' counsel represents Torres and Calico .lacks I 

~ind I h a t  ilic partics arc' mitcct in  intcl-cst. tlic court nntcs that (.'alico .lacks. Ciccia, Ffstalios 
I< y n a1 i s c i a lis, C 11 r i s t o p li cr Li I s 11 ,a I i cl 1-1 i l t i \WIY o r  i g i i i  ;I 1 I y re 13 rc s c: i i  t L' d i 11 this 1 it i g a t  i on by th c I aw 
liriii of Holm. .Tahiisen, ;wcL Kcarclon. 'I'Iicrc was a consent to change attorney filed on I)cccmbcr 
17, 1010. As I-ctlcctcd by tlic motion to x t  nsiclc tlic vcl-clicl as wcII as tlic motion for default, 
'I'oress, as well :is all o f  the cother dlsl'lsndr.iii~s. ;ire IIOIV I-cpi.cscntccl by tlic Iw fil-iii of' Caiiiacho, 
MW rc) , M LI 1 11 n I I ai1 ci, I, L,P , 
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jn cou1-t a1 the Noveiiiber 10,  30 1 0  fraiiied issue henring, also conllicl with plaintiff-s counsels 

argumciit that it was misled regardiiig Torres’ cmploynient status. At the hearing, Moses 

specifically stated. “I also want to makc a represeiitatioii that at the tiiiie of thc lawsuit Ms. 

Torrcs was 110 loiigcr workiiig at C‘alicw Jacks.” (Camacho Affirm., ex E). Although plaintiffs 

couiisel argues that Moses‘ statement was takcii out of context and that Moscs was only 

stipulating as to what C‘iccia would testify to at trial. thc tcstiiiinny clcarly dciiioiistrates that 

plaiiitii‘i‘s counsel gained knowledge, at some point during the litigation, that Torres was no 

longer eiiiployed at Calico Jacks, 

Based upon the allidavits of Torres, Ciccia, and Wissncr, and because there exists 

disputed testimony regarding whether Torres was properly served with the sLimiiions and 

complaint, a traverse hearing must bc 11cId to deteriiiiiie if service upon Torres was properly 

executed. SPC / ’owe v Bynuin, 56 AD3d 261 ~ 261 ( 1  st Dept 2008) (holding that a traverse 

hearing \vas necessary because party afiidavits coiiflicted as to whether service had been properly 

elkcted) :  h e l l o  1’ Rnrry, 149 AD2d 640, 641 (2d Dcpt 1989) (holding that a hearing was 

necessary to dctcrmine whether service was effectuatcd oil  defenclant after plaintiff alleged, aiid 

dcfeiidant denied, that scrvice was iiiade iipoii plaint i fs  residence). Also, because Torres’ 

default impncled the eiitirc outcome oi‘lhe case. iiicliidiiig [lie liability judgiiieiit, the iiiotioii to 

set aside the vcidict iiiiist bc xiayccl w t i  I afi-er a dctei-mination is made at the traverse hearing 

regarding [lie sufticieiicy ol’thc servicc. 
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granted to tlic cstcrit ol'rel'erring this tilatter lo ;i Special Referee to hear aiid report with 

recoiiiiiiendalioiis on tlic issuc (of whether proper service of proccss was effectuated on December 

22, 2008 pursuiuil to CPLR 308 (2): aiicl it is fLu-tIicl- 

ORDERED that? within I4 days of-11ie entry of this order, ciel'endant Stephanie Torres 

sliall serve a copy of this orcler-, with nolice ol'entry, upon plaiiitiff Melissa Roscn, and upon the 

Special Refcrec Clcrk (60 Centre Street, Rooiii 1 19M), for thc placement of this matter on thc 

Special Referee's calendar; and it is filrtlier 

ORDERED that the motion of defendants Calico Jacks, L,l,C> John Ciccia, Estatios 

Kyiialiscians, Christopher Lash, Stephanie 'Torres and Joe Hitti to set aside the verdict is stayed 

pending the deterinination of the Special Referee of whether the service on defendant Stephanie 

Torres was proper. 

Dated: April 2 , 2 0 1  1 

ENTER: 

J.S.C. 

F I L E D  
APR 11 2011 

NEW YORK 
COUNTY CLERK'S OFF ICE 
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