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NEW YORK SUPREME COURT - COUNTY OF BRONX

PART IA-25
DEBORAH ANNE SMITH, o
Plaintiff, MEMORANDUM DECISION/
ORDER
-against- Index No.6677/04

CLIFFORD C. VOHRER, LEASE PLAN USA, INC,,
DANIEL SOTOMAYOR and LA MANADA

AUTO CORP,,
Defendants.

HON. MARK FRIEDLANDER:

Defendants Clifford C. Vohrer and Lease Plan U.S.A., Inc. (hereinafter collectively referred to as
Vohrer), as well as Defendants Daniel Sotomayor and La Manada Auto Corp. (hereinafter collectively
referred to as Sotomayor) move for an order, pursuant to CPLR 4404, setting éside the verdict and
entering judgment notwithstanding the verdict, or, in the alternative, granting a ncw trial, on the grounds
that the verdict is against the weight of the credible evidence.

That portion of the applications which relates to the question of whether plaintiff suffered a serious
injury is decided in another order, issued simultaneously herewith. All other aspects of the two
applications (papers relating to which are contained in a separate motion fclder) are addressed hereinafter.

The motion made by Vohrer includes a request for an order, pursuant to CPLR 4401, renewing
trial motions by Vohrer on the same subjects treated herein. The court will treat the portions of Vohrer's
applications addressed hereinafier as made pursuant to CPLR 4404 only. A motion made pursuant to
CPLR 4401 is made during the trial; a motion made pursuant to CPLR 4404 is made post-trial. As a post-

trial motion, a CPLR 4404 motion often concerns issues raised at the time of trial, which is equivalent to
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what Vohrer terms a "renewal” of Vohrer’s trial motions made pursuant to CPLR 4401 (see Sicgel, New
York Practice [Fourth Edition], p.685 ).

This 1s a personal injury action in which plaintiff alleges that she was injured as a result of a motor
vehicle accident which took place at the intersection of Bruckner Boulevard and 138" Street, Bronx, New
Yotk on September 17, 2002, Plaintiff was a passenger in the back scat of a livery vehicle owned by
defendant La Manada Auto Corp. and operated by defendant Daniel Sotomayor, which came into contact
with the vehicle owned by Lease Plan USA, Inc. and operated by Clifford Vohrer.

The Sotomayor vehicle was in the far right lane of Bruckner Boulevard and had just begun to
accelerate through the intersection with 138" Street, after its red light allegedly changed to green, when it
was hif on its right side, within the intersection, by the Vohrer vehicle, causing the Sotomayor vehicle to
spin and hit a building wall. The Vohrer vchicle had been traveling on 138" Street, and Vohrer claimed
that he, too, had the green light to proceed through the intersection with Bruckner Boulevard.

The trial of this action commenced on May 30, 2007 and the jury reached its verdict on June 7,
2007. The jury found Vohrer to be 60% responsible for the accident, and found Sotomayor to be 40%
responsible. The jury awarded Plaintiff $175,000 for past pain and suffering, and $260,000 for future
pain and suffering, for a total award of $435,000. Plaintiff was 48 years old at the time of the accident
and 53 years old at trial.

I. Bases for the Post-Trial Motions.

Sotomayor’s post-trial motion contains five parts (other than the serious injury issue, whuch is
treated in the accompanying decision): First, that the finding of 40% liability on the part of Sotomayor
was contrary {o the weight of the evidence; Second, that the mention of the word “insurance” dunng (nal
was prejudicial, Third, that service of a summons and complaint on Sotomayor outside the courtroom
might have tainted the jury and was therefore prejudicial; Fourth, that the jury improperly failed to
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consider Plaintiff's failure to wear a seatbelt as a factor in mitigating damages; and Fifih, that the
damages awarded were excessive.

Vohrer's motion repeats the Sotomayor arguments as to the mention of the word “insurance™ and
as 1o the Plaintiff’s non-use of her seatbelt. Vohrer also seeks a setting aside of the jury verdict on the
ground that he should not have borne any liability for the collision. In this sense, his ground is similar o
the first ground asserted by Sotomayor, supra, but is its mirror image. Finally, Vohrer scis forth two
additional grounds for his motion: First, that Plaintff’s physician improperly testified with regard to an
examination of Plaintiff on the eve of trial (as to which no report was made or exchanged) and also made
reference to Plaintif”s need for future surgery; and, Second, that the Court wrongly instructed the jury on
the issue of aggravation of Plaintifs pre-accident condition.

For the reasons set forth infra, the applications of Sotomayor and Vohrer are demed in all respects
and the jury verdict is allowed to stand as recorded. It necd not be belabored that the Court should not
| usurp the jury’s function and find a verdict to be against the weight of the evidence unless there is no fair

interpretation of the evidence which could possibly sustain the verdict. Although such motion is
addressed to the discretion of the Court, the Court should not interfere with the jury’s fact-finding unless

it determines that no reasonable jurors could have reached the verdict in question on the basis of the

testimony at trial. Sec generally, Lolik v. Boig Supermarkets, 86 N.Y.2d 744; Mclouhglin v. Hamburg,

227 AD.2d 651.
1I. The Apportionment of Fault.

With respect to apportionment of liability, Sotomayor now argues that the jury finding of 40% of
fault on his parl was unreasonable, while Vohrer argues that Sotomayor bears all of the fault, and that the
finding of 60% of fault on the part of Vohrer is therefore unreasonable. Neither defendant makes a
persuasive argument that the jury was unreasonable. Sotomayor claimed that he proceeded through a
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traffic light which had just turned green. Plaintiff, who was seated in his car, agreed at trial that
Sotomayor had the green light. Since it was not in Plaintiff’s interest to exoncrate defendant Sotomzyor
in any respect, the jury could well have found Sotomayor’s account credible.

However, Sotomavor’s current application goes further, by arguing that such {inding creates a
presumption that Vohrer procecded through ared light, and bears all the blame. Vohrer, in his
testimony, claimed that he had the green light. He pointed out that he had to get through many lanes of
busy traffic to hit the other vehicle on the far side of the interscction, a feat which would have been
impossible, in the heavy cross-traffic of Bruckner Boulevard, 1f he had indeed proceeded through a red
light. Sotomayor had testified that his vision to his left was blocked by a large truck, which started to
move forward at the same time he did. Apparently, the truck observed Vohrer’s car coming through and
stopped, but Setomayor continued forward, not secing the Vohrer car until he was hit.

While Sotomayor blames Vohrer for going through a red light, Vohrer blames Sotomayor for
proceeding blindly into an intersection while his view was blocked by a truck, citing cases which hold
that, even when proceeding through a green light, a driver must still exercise care to see what he should
see, particularly a vehicle in the intersection which is likely to collide with his. (See Pl 2:79).
Sotomayor argues that PJ1 2:79 docs not refer to a driver whose vision 1s obscured completely, but this
assertion is unpersuasive. The examples provided cannot possibly cover every eventuality and arc not

meant 1o be exhaustive. In any event, despite Sotomayor’s unconvincing criticism of Schiskie v. Fernan,

277 AD.2d 441, as insufficiently explained, it does tell us that proceeding into an intersection, with a
green light, but with an obstructed view, can support liability. In Schiskie, the driver with the green light
was found 100% responsible, but such harsh result 1s inappropriate here, partly because Sotomayor may
have relied on other factors in his decision to proceed, as explained infra.

The precedents cited by each defendant are neither controlling nor even persuasive, as the
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particular facts adduced here are not reflected in such decisions. It is true, as Sotomayor argues, that
Vohrer’s account is unsupported by anyone else and is entirely self-serving. Tt is alse true, a2s Vohrer
argues, that Sotomayor might have had a duty to anticipate that, at the tum of the Light, vehicles from the
side street might still be crossing the wide boulevard. Sotomayor did testify that he went forward as soon
as the light changed and that the accident occurred almost immediately.

If Sotomayor was depending on the truck to determine the safety of proceeding, such calculation
was not entirely unreasonable, as the truck wouid also have shielded him from harm, being between him
and the crossing traffic. It might not have been reasonable for Sotomayor to wait while the truck passed
entirely (as traffic backed up in his lane) in order to see to his lefl. However. if this was his plan, how did
it happen that the truck stopped entirely 1o let Vohrer pass, while Sotomayor proceeded {orward, not
seeing Vohrer until he was hit? If Sotomayor sought to depend on the high vantage point of the truck
driver as his substitute eves, his duty included continuing to monitor the truck through the whole
intersection, rather than accelerating past it (and looking only forward) while still in danger. Considering
that this was a driver who was obeving the traffic signal, it cannot be said definitively that his conduct
bears any less or more than 40% responsibility for the ensuing accident. The jury’s finding is thus not
unreasonable.

The jury could also have had a reasonable basis for inferring that Vohrer’s conduct consisted of
rushing through the intersection at the last moment, while the light was about to turn red. Vohrer may
have hoped to make it to the other side before the Bruckner traffic began to flow. Although the exact
number of Janes in Bruckner Boulevard was the subject of some dispute during Vohrer’s testimony, the
jury was clearly aware that it was a very wide avenue, with central lancs and service road lanes on gach
side. Even if the jury had believed Vohrer's unsupported testimony as to having the green light (on the
basis that he could not otherwise have gotten through the cross-traffic), they might have reached the
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conciusion that he recklessly dived into the wide intersection at the last moment. The pre-trial
(mstructions given to jurors encourage them, in the {ace of conflicting accounts, to try to “reconcile” the
accounts by fitting the two stories together. The jurors could well have followed such instruction, as
indicated above, and such reconciled account could well and reasonably support a finding of 60% of fault
on the part of Vohrer.

By reason of the foregoing, neither defendant has made a persuasive argument that the jury’s
verdict should be set aside, in order to diminish his respective share of the fault as apportioned by the
Jurors,

III. The Utterance of the Word “Insurance.”

Sotomayor’s sccond point, that the trial was prejudiced by the mere mention of the word
insurance, is echoed by Vohrer as well. Such argument must fail. In the first instance, 1t should be noted
that both defendants here embarked upon a noticcable strategy, during trial, of repcatedly s¢eking the
declaration of a mistrial. Whenever a purported issue arose, the reaction of both counsel was invartably
to declare the problem rremediable, At no point was a curative instruction ever requested, or
acknowledged to be of possible help. While defendants may have made a strategic calculation that
bringing an end to this particular trial was in their long term interests, their repeated requests served to
alert the Court that every purported departure from proper procedure would be characterized as

overwhelningly prejudicial.

The instance of the mention of the word “insurance” was characteristic of the above pattern. It
was elictted, not by Plaintiff’s counsel, but by counse! for defendants. (Both movants, in their moving
papers, misleadingly attempt to obscure the fact that this question was posed by defendants). In seeking
to clicit whether Plaintiff was examined by one of their physicians, the attormey cross-examining Plaint{f
asked repeatedly whether Plaintiff was told by her attorney to go to another doctor. Plantiff finally
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responded that she received letters to go see the “insurance company,” and then continued immediately,
“1 have been to several doctors.. ” No other reference to insurance was made or elicited. Defendants
sought no curative instruction, only the declaration of a mistrial.

It was clear from the context that Plaintiff had not been primed to mention the word. Thus, no
{ault can be laid to Plaintiff or her counsel. Nor did defendants necessarily expect that their queries
would elicit this mention. In fact, all parties were probably correct in not requesting a curative
mstruction, because such instruction would only have drawn attention to the subject. As it is, the mention
passed so quickly that it had no discernable effect on any juror. It was not even clear whether Plaintiff
was referring to liability insurance or medical insurance. If a single fleeting reference to the word
insurance were held to immediately pollute all our irals, far too much waste of court resources would
follow.

The cases cited by movants in this regard are inapposite, in that they deal with {ar more emphasis
at trial on the concept of insurance. Defendants also cite cases from the early part of the 20" century
when automotive insurance was a far more novel concept, not yet legally required for all drivers. In this
day and age, jurors, most of whom are drivers, have surely internalized the role of insurance companies in
automobile accidents, and, while we still try to de-emphasize insurance coverage at trial, the argument
that mere mention of the word taints the whole process is an elevation of unreality above common sense.
By reason of the foregoing, there was no reason to declare a mistrial following the inadvertent use of the
word insurance.

IV. The Service of Process at the Courtroom Door.

Sotomayor next argues that the service of process on him outside the courtroom was a basis for
declaration of a mistrial. Apparently, the lessee of the Vohrer vehicle inttiated an action for property
damage against Sotomayor, by serving process in the Bronx courthouse on the fourth day of this six day
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trial. Counsel for Vohrer denied any connection to this event, claiming he represented Vohrer only on the
personal injury action. Sotomayor’s counsel moved again for mistrial, claiming the jury might have been
influenced by the event. Counsel for Sotomayor, in the instant motion, mischaracterizes the Court’s
denial of a mistrial by claiming that the Court said 1t “‘was not clear” whether any jurors saw the service
of process. In fact, this Court denied the application for mistrial because Sotomayor had produced no
evidence whatsoever that any juror saw, heard or was within the vicinity of, the event complained of.

While Sotomayor’s counsel may have been considerably exerciscd by the action taken at that
place and time, with its attendant possibility of inflaming the jury, counsel’s indignation, without more, is
not a basis for declaring a mistrial, four days into the trial. Indeed, the possibility of a juror witnessing
the event was remote. The jurors were, at the time, sequestered in the jury room, awaiting the beginning
of the trial day. The hallway entrance to the courlroom was not adjacent to the jury, but was sufficiently
distant that two doorways would have to be traversed from there to get to the jury room, with the second
entrance being closed.

To say that the process server came “from the direction of the jury room,” as Sotomayor’s counsel
does, is disingenuous, if it is meant to signify that the process server was likely to have been anywhere

near the jury room. In fact, there would have been no reason for the process server to go anywhere near

the jury room, by traversing even the first door (leading to the corridor containing the closed door to the
Jury roomy).

There having been no indication offered by anyone that a single juror saw or heard the event, 1t
would have been not only error, but folly, to sacrifice the trial in progress, on the basis of sheer
speculation as to what could have occurred under other circumstances. Significantly, counsel never
requested a polling of the jury, even for the limited purpose of determining if jurors had been outside the

jury room during the previous fifteen minutes (or however long it was between the event and the

9

ronx County Clerk



complaint to the Court). The Court concluded that neither counsel nor his client actually believed that
any juror had been apywhere nearby. In addition, following trial, counsel, who were invited to speak with
the jurors, could have posed this question to the jurors (as they were planning post-trial motions) but
apparently, they did not do so. Consequently, such portion of the application as secks a setting aside of
the verdict by reason of the service of process on Sotomayor is denied in all respects.

V. The Seatbelt Issue.

Both defendants next argue that the jury should have diminished the award to Plaintiff by an
amount reflecting Plaintiff’s failure to wear a seatbelt, and that the jury’s failure to do so was
unreasonable and shoutd require a setting aside of the verdict. Defendants did adduce expert testimony
to the effect that the wearing of a seatbelt would have prevented Plaintiff from sustaining the injury to her
knee, by preventing her knee from coming into contact with the interior of the car. Significantly, though,
the effc;ct of such testimony was mitigated by the testimony of Plaintiff’s physician that Plaintiff’s injury
could have been caused by 2 twisting motion (unrelated to hitting the surfaces in the car), and by
Plaintiff’s earlier account at trial that, at the time of the accident, it seemed to her that “someone twisted
and wrenched” her knee.

Although the jury could reasonably have found from the above that none of Plaintiff’s injuries
needed to be ascribed specifically to her failure to use a seatbelt, the most important single fact here 18
that the jury never reached this question. Instead, the jury answered (Question 12 on the verdict sheet)
that a reasonably prudent person i Plaintiff’s position would not have worn a seatbelt. Under these
circumstances, the jury was specifically instructed to skip the question as to the proportion of Plaintiff’s
injuries caused by the lack of seat belt use, and all of the extensive argument of the partics on this subject
is rendered 1relevant.

It carnot be argued that the jury had no reasonable basis for its answer to question 12. In this
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instance, no statute required the use of a scat belt (in the back seat of a livery vehicle). In fact, the lack of
statutory requircment is the reason that question 12 was prescnted to the jury. The PJI directs the use of
such question. If it wers to be the presumption that all reasonable people used their seatbelts, the question
would become meaningless. Cicarly, there exist circumstances under which it is reasonable not to have
donned a seatbelt.

Here, where Plamtiff was taking a short trip on city streets, in the back seat of a large and heavy
livery car, the jurors may have felt tha: the reasonable person would not have thought a scatbelt
necessary. It matters not that statistics may show seatbelts 1o be advisable even under these
circumstances. The mere fact that question 12, as phrased, is in use, instructs us that a jury may find it
reasonable for 2 Plaintiff to eschew the seat belt under some circumstances. It is surely reasonable to
conclude that the circumstances here, as outlined above, present a case which is very close to that end of
the spectrum where the failure to fasten a seat belt does not seem unreasonable. Indeed, it may be argued
that most jurors know better than counsel and the Court what the common convention is for passengers
like Plaintiff who use livery cars to commute to work.,

The cases cited by movants are not persuasive, in that they deal with situations in which seat belt
use was mandatory (thus obviating the need for a finding as to reasonableness), or they are older cases,
tried before seat belt use was mandated, but dealing with driver use of the seat belt, which, at the very
least, is more likely to be found to be impelled by prudence than is the use in the nstant case. In hight of
the foregoing, the Court sees no rcason to disturb the jury’s finding as to the effect {or lack thereof) of
Plaintiff’s failure to use a seat belt, on the damages awarded to her.

V1. The Testimony of Plaintiff’s Physician.
Vohrer argues that the verdict should be set aside because Plaintiff’s physician was permitted to

testify as to his examinauocn of Plaintiff just before tnal, and because Plaintiff’s physician referred to the
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possible fuiure need for knee replacement. Vohrer asserts that no report was exchanged prior to tral,
relating to the May 2007 examimation of Plaintiff by Dr. Struhl. Vohrer further argues that the doctor was
impermissibly allowed to testify as to Plaintiff”s development of traumatic arthritis over the period from
his last examination to May 2007, that arthritis had not been previously claimed by Plaintiff and that
defendants could not prepare to counter this evidence because of the surprise at trial. Plaintiff, in
response, contends that Dr. Struhl, as a freating physician, was able 1o testify without the previous
exchange of a report, and that, in any event, no report of the May 2007 examination had ever been
prepared.

Movant’s cited cases as to his purported surprise at trial are not persuasive. They deal, almost
entircly, with situations in which the injury or claim testified to at trial was distinct from, or unrelated to,
or even contrary to, that claimed prior to trial. Here, the treating physician testified to a natural and
expected sequella of traumatic joint injury, not at all at variance with Plaintiff’s prior claims. Defendants,
who knew that Plaintift had claims for future pain and suffering, could have anficipated that an update on
her condition would be offered, and nothing mn the update could have come as a surprisc. Asa
consequence, this Court allowed the doctor’s testimony over objection. When the doctor also made very
brief reference to a possible future need for knee replacement, the Court cut him off, and informed the
jury that such item would not be before them for consideration. This was done because, at ieast arguably,
such conclusion went bevond what defendants could have anticipated from Plaintiff’s claims before trial.

The Court is not convinced that discussion of the possibility of knee repilacement should
necessarily have been prohibited. Having presided over many trials relating o traumatic knee injury, the
Court has observed first-hand how consistently such injuries are predicted to result in the eventual need
for knee replacement. [t may be that such a sequella of knee injury 1s as expected s the development of
traumatic arthritis. However, in the exercise of caution, the Count precluded it and so advised the jury.
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Movant’s request for a mistrial based on this brief mention is therefore overreaching.

Maovant has not contested the fact that Dr. Strub] was a treating physician, and does not

convineingly address the fact that his reports did not need to be exchanged (if they existed). The cases
cited by movant i this regard may quote generic propositions as dicta, but rule against the defendants in
those situations. By contrast, the law in the First Department is clear that the exchange requirement does

not apply to treating physicians. Finger v. Brande, 306 A.D.2d 104. Because the treating physician

properly testified only as 1o iterns that are natural and expected outgrowths of the detailed injury already
disclosed to defendants, no part of the testimony received in evidence could have prejudiced defendants
or constituted a ground for nuistrial.
VII. The Jury Instruction on Aggravatien.

Vohrer next secks a mistrial on the ground that the Court gave an improper instruction to the jury.
The instroction in question 15 P1 2:2852, relating to aggravation of Plamntiff’s pre-existing injury. Vohrer
maintains that the instruction was fatally prejudicial: Because Plaintaff had not claimed aggravation in
her pre-trial pleadings; because Plaintiff offered no evidence of aggravation at trial; because neither party
had requested such instruction; and because the Court informed the parties that the instruction would be

given just after the summations, thus preventing the defendants from commenting on it in their closings to

the Jury.

The Court does not find the above arguments to be persuasive. In the first instance, Plaintiff’s Bill

of Particulars does make reference to “aggravations,” thus resolving the hyper-technical need to find a
predicate for considering such issue at trial. More importantly, however, it was defendants who offered to
the jury a theory based on aggravation, when their medical expert testified clearly that Plaintiff had a pre-
existing arthritic condition which was exacerbated by the car accident (R. 334). é)nca defendants placed
this concept before the jury, it was certainty necessary for the jury to be instructed as to how such notion,
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if adopted by them, was to be handled. Thus, although Plaintiff did not present evidence of aggravation at
trial, preferring instead to scek damages for the total injury to Plaintiff’s knee, defendants opened the door
to the need for the instruction and cannot be heard now to say that it was improper.

Ii is also proper to include a jury charge despite the fact that neither side has requested it, if such
charge 1s relevant to the evidence presented. Movant has cited no authority to limit the Court to charging
only those charges requested by the parties, and indeed such rule would defy common sensc.

The claim by defendants that the instruction came as a surprise to them is equally surprising to the
Courl. It is a consistent practice of the undersigned to consult carefully with counsel as to the jury
charges to be given. Much of this discussion takes place off the record, after which counsel are given the
opportunity to make a record as to their objections. The Court will give counsel the benefit of the doubt
and accept their claim that they were unaware the aggravation charge would be read to the jury. In the
first place, the Court has no clear memory of the circumstances to call upon, for the purpose of offering a
different account. Second, it is presmimed that the record of trial shows the Court acceding to counsel’s
claim of surprise (although movant has not attached a copy of the record relating to objections prior to the
charge and the Court’s response thereto).

The undersigned believes that it is most likely that counse! and the Court (or the law secretary)
discussed the aggravation 1ssue at some point, but that the Court did not alert counsel specifically at the
point when it was finally decided by the Court to include the aggravation charge in the jury instructions.
Nevertheless, even if defendants were unaware during their summations that aggravation would be
charged, there 1s no basis in this for a nuistnial, because there is no prejudicial error.

The_objections by defendants were raised immediately following summations. If defendants truly
felt prejudiced, they could have requested a re-opening of their summations, which would have been

granted by the Court. They did not do this, and their choice not to do so was very much in keeping with
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their practice throughout the trial, as mentioned supra, of repeatedly finding reasons to seck a mistrial.
Defendants, possibly for strategic reasons, resisted the idea of curing anty purported ervor, preferring to
insist that all such alleged errors were “incurable.” It is also revealing that this Coust denied the motion
for mistrial immediately after hearing the summations. Undoubtedly, with the summations fresh in
memary, the Court was aware of how completely counsel for defendants had covered the issues, and
protected their interests, even considering the impending use of the aggravation charge. Tellingly,
movant does not now submit to the Court any portion of the record relating to summations, to point ont
where the missing piece should have been added.

Further, the aggravation charge related to evidence raised by defendants themselves during trial,
and was therefore, in part, conceived to assist them, in mininnzing the damages to be awarded, should the
jury credit the contention of their expert that there was an exacerbation of a pre-existing injury. Under
such circumstance, they forfeited the right to insist on knowing about the charge before summations,
becaunse they neglected to ask for the charge in the first place; but they also cannot invoke the nght to
complatn about the ultimate use of the charge, when its design was to enable the jury to minimize their
hability, as their expert had suggested. At the very least, such error, {f error it was, cannot rise to the level
of requiring a setting aside of the verdict.

Finally, the jury’s eventual award 1s of a level that indicates that they did not pay heed to the
concept of aggravation. While a bare number given by the jury is never absolute proof of their view of a
case, experience dictates that the amount awarded by the jury here was probably for the full extent of
Plaintiff’s knee injury. If the jury did not find the concept of aggravation to be controlling here, the
giving of the charge becomes irrelevant. For all of the above reasons, that portion of Vohrer’s motion

which seeks a ntistrial based on the Court’s instructions to the jury is denied in all respects.
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VIlI. The Amount of the Damages.

Both defendants move to reduce the damages awarded as excessive. As indicated supra, the jury
awarded $175,000 for past pain and suffering, and $260,000 for future pain and suffering The total
award was thus $435 000. Movants invoke other cases in which amounts awarded were lower or were
reduced below the level awarded here. However, there is great difficulty in comparmg injuries and
plaintiffs, becausc the variation n details of the injury, and in the plaintiffs themselves, is not always
apparent from the descriptions in past decisions.

/ In general, the precedents cited by both Plaintiff and defendants do not militate in favor of
disturbing the jury’s award here. Plaintiff cites four instances in which awards of $600,000 were
sustained, but, in each situation, for injuries that were greater than those claimed here (meniscus tears

plus additional injuries, or meniscus tears with greater number of surgeries). Plaintiff cites another

decision which sustained an award twenty thousand dollars lower than the instant one (Lopez v.Con

Edison, 40 A.D.3d 221), in compensation for meniscal tears and chondromalacia. While the court there

sustained a verdict similar to the instant one, it also emphasized that there were two meniscal tears,
although both may have related to the same knee.

Defendant Vohrer cites Gonzalez v. MABSTOA, 160 A.D.2d 420, for the proposition that a court

has in the past lowered a jury award for 4 torn meniscus with carfilage damage. Vohrer does not cite the
amounts involved in that case, and his reticence in that regard is clarified when it is discovered that the
court there in fact lowered a $1,200,000 award to a mere $600,000. Also, that decision dates from 1990,

and inflation has lowercd the value of such an award during the past 18 vears

Vohrer clies Bartlett v. Snappv Car Rental, 214 A.D, 596, but there & cowrt reduced a verdict to an

| amount which is not that much lower than the jury award here ( a cumulative amount of $385,000 there,

as opposed to $435,000 here). Further, although the injunes may have beer sunilar, the court there found
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the jury’s award of damages and denies those parts of defendants’ motions which ceek 1o sct aside the

Jury’s award as £XCessive
t_(ral motions of defendants are denicd m all respects, for the

By reason of the forcgolng, the pos

reasons set forth hereinaboy C.
and Order of the Court.

This constitutes the Decision

Dated: U‘E‘H o3

18

e N

~&r72 AN
U022 T PN Brond County Clerk



