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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 23 
-----------------------------------------X 
EUJOY REALTY CORP., 

Plaintiff, 
Index No. 116655/07 

~ 
VANWAOM>R•::~CATIONS,llC, / l. I:' (J 

_____ -_______________ D_"_f~~da_n_t~ ___________ _ }.c::::4tl), :(JG 0 <1 <'llO& ~ 
- 1\-'~~'9.n . 

RICHARD F. BRAUN, J.: "D.<J'f. 0, . , 
This is an action for rent and counsel fees. Plaintiff moves for summary ju~ent in the 

amount of $94,133.57 on the first cause of action and a hearing to assess plaintiff's counsel fees on 

the second cause of action. Defendant cross-moves for summary judgment dismissing this action, 

or, if the action is not dismissed, leave to amend defendant's answer. The parties stipulated that, if 

both of their summary judgment motions are denied, then plaintiff consents to the amendment of the 

answer. 

A party moving for summary judgment must demonstrate his. her, or its entitlement thereto 

as a matter of law, pursuant to CPLR 3212 (b) (JMD Holding Corp. v Congress Fin. Corp., 4 NY3d 

373, 382 [2005]). To defeat summary judgment, the party opposing the motion must show that there 

is a material question(s) of fact that requires a trial (Zuckennan v City of New York, 49 NY2d 557, 

562 [1980]). 

Plaintiff has not demonstrated that it is entitled to summary judgment, but defendant has. 

Paragraph 53 of the second rider to the subject lease gave defendant the right to tenninate the lease 

under the circumstances, and defendant did so. Paragraph C of schedule A gave plaintiff the right 
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to keep any basic rent that was paid in advance pursuant to paragraph A for the subject ]ease year 

7. Defendant did not pay any such rent because defendant stopped payment on the rent check before 

plaintiff cashed it (see Hutzler v Hertz Corp., 39 NY2d 209, 214 [1976]). 

Therefore, the motion was denied, by this court's separate July 30, 2008 decision and order. 

The cross motion has been granted to the extent of awarding summary judgment dismissing this 

action. 

Dated: New York, New York 
July 31, 2008 RICHARD F. BRAUN, J.S.C. 
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