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SUPREME COURT OF~~E STATE OF NEW YORK 
COUNTY OF NEW YOr~~: PART 46 

EUGENIUSZ MINORCZYK and BARBARA 
MINORCZYK, I 

Plaintiffs, 

- against 

I 

CITY OF NEW YORK, !DORMITORY AUTHORITY OF 
THE STATE OF NEW YORK and LIRO ENGINEERING 

I 

AND CONSTRUCTION MANAGEMENT P.C., 
I 

I 

I 
I 

I 

Defendants. 

THE CITY OF NEW Yq>RK and LIRO ENGINEERING 
AND CONSTRUCTI01 MANAGEMENT P.C. 

Tl~ird-Party Plaintiffs. 

- against 

INTER CONNECTION LECTRIC, INC., 

Tmrd-Party Defendant. 
I 

Nicholas Figueroa, J.: 

Index No. 102928/04 

AMENDED 
DECISION 
AND ORDER 

Motion sequences 005 and 006 are consolidated for disposition in the following: 
I . 

Defendants City lrNew York (City) and Liro Engineering and Construction Management 

P. C. (Liro) move for an older setting aside the jury verdict dated May 29, 2007 as against the weight 

of the evidence and exclssive; granting them indemnification against third-party defendant Inter 

Connection Electronic, , c., granting them summary judgment against Inter Connection Electric, 

Inc., for breaching its co tract to procure insurance. Further, defendant City of New York seeks 
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indemnification pursuit to its contract with defendant Dormitory Authority of the State of New 

York (DASNY) to the \extent that the City was found liable due to the Dormitory Authority's 
I • 

negligence. Additionall,y, the moving defendants allege that the jury award is excessive. Finally, 

they ask that the court sthedule a collateral source hearing. 
I 
! 

Defendant Inter ~onnection Electric, Inc. (Inter Connection) separately moves to dismiss all 
I 

claims for indemni:ficati,on by the City and Liro on the grounds that Workers' Compensation Law 

§11 bars the City's colon law negligence claim and that in light of the finding that the City and 
I 

Liro were negligent, Geheral Obligations Law §5-322.1 bars indemnification. 
! 

Inter Connectiort argues that the court failed to give the proper charge on premises liability 
I 

and that it improperly m1
1

· ntioned Inter Connection when it charged Labor Law §241 ( 6) against other 

defendants. 

Inter Connection also seeks a collateral source hearing. 

The action arose lut of plaintiff's fall on a roofat a building owned by the City. Plaintiff was 

engaged in construction tork and was employed by Inter Connection. Plaintiff alleged that a snow 

storm three days before re accident left an accumulation of ice, under the accumulated snow, that 

I 

caused him to fall. 

The jury returneo a verdict for plaintiff finding that the City, Liro and DASNY were each 

liable in common lawn gligence, as well as under Labor Law §§200 and 241(6). 

The jury apporti ned liability as follows: 

City 5% 
DASNY 5% 
Liro 50% 
Inter Co ection 40% 
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• t 

· The jury awarded plaintiff, Eugeniusz Minorczyk, $400,000 for past pain and suffering, 

$1,000, 000 for twenty y1ars of future pain and suffering, $133,000 for past lost earnings, $386,000 

for eight and one-half years of future lost earnings, $85,000 for past medical expenses. 

I 
The jury awarded Barbara Minorczyk $50,000 for past damages, and $75,000 for twenty 

years of future damages ln her derivative cause of action. 
I 
I 

Liro and the City argue that according to the testimony plaintiff had not observed any ice in 

the three hours he was 1orking on the premises prior to his fall, and that ifhe had observed any 

hazardous conditions, he would have alerted his foreman. 
! 

DASNY'sprojec~manager,RichardDalessio,testifiedthatDASNYwasresponsibleforthe 

I 

work at the premises an1 that it was the agent for the owner, the City. He testified that pursuant to 

its contract with the Cr DASNY hired all the entities working at the site including Inter 

Connection, plaintiffs employer. 

Dalessio testified that DASNY hired a separate safety firm for the project, but that he had the 

authority to stop work ifihe observed a dangerous condition. He conceded that on the day of the 

accident he observed ice and snow at the work site but did not halt the work. 

Dalessio testified that Liro did no physical work at the site; although, it had an employee at 

the building who mopped and dusted the building's interior. He acknowledged that this employee 

I 
was not responsible for !moving snow from the roof where the accident occurred. 

Inter Connectionls foreman, Miroslaw Parys, testified that he was the only person who 

supervised and controllel Inter Connection's employees, including plaintiff. He told his workers 

where to work and wha to do. He had the authority to stop work if he observed a dangerous 

condition; however, he t tified that he did not see such on the accident date. Parys acknowledged 
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that Liro was not respon~ible for ice and snow renewal. 

Liro and the C+ argue that they did not supervise plaintiff's activities; rather, Parys 

conducted all supervisiou. at the site. 
I 
I 

Liro and the City also argue that they did not have actual notice of the ice condition and that 

I 
all the evidence indicated that the ice was not visible. They assert that while Dalessio saw the ice, 

I 

I 
there was no evidence th~t he communicated his observation to them. Continuing, they argue that 

i 

they did not have consJctive notice, as the snow fell some four or five days prior to the accident 

and that there is no proof lat the snow's melting and re-freezing caused the ice condition; moreover, 
I 

they urge that there was lo evidence of the origin of the ice. 

Liro and the Cii assert that the common law negligence and Labor Law §200 causes of 

action against them mus~ be dismissed because "There is simply no evidence but rank speculation 

that the ice which cause, Mr. Minorczyk' s fall existed for any significant period of time prior to the 

accident or [that] even with reasonable inspection, either the City or Liro would have discovered the 

condition." j 
Next, Liro argue that the complaint and cross claims against it must be dismissed because 

as a construction mana er, and not a general contractor, therefore, it is not liable to plaintiff in 

common law negligence r under Labor Law §200 or §241 ( 6). Liro argues that the contract between 

it and DASNY names it a project manager. It argues that all of the testimony established that Liro 

did no physical work at e site, did not supervise or direct the actual work being done by the prime 

contractors, including pl intiff s employer, and that it merely performed daily inspections to check 

the progress of the work 
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Liro notes that itl"agreed to take every precaution against injuries to persons or damage to 

property and for the safet of persons engaged in work at the site and to establish and maintain safety 

procedures." However, pro further states that although it agreed to enforce the provisions of the 

construction contracts rbgarding the owner's property from injury or loss arising out of or in 

connection with the negljgent execution of the work, this portion of the contract "is limited to Liro's 

work as opposed to inju~y caused by the work of the prime contractors." 
I 

Concluding its Jgument, Liro states that as it "exercised only general supervisory authority 

both factually and under~e terms ofits contract, and that the actual day to day control of plaintiff's 

I 
activities was solely and primarily assumed by Inter Connection ... all claims and cross claims against 

Liro should be dismissi." 

Next the City anr Liro argue that they are entitled to contractual indemnification pursuant 

to the contract between f ASNY and Inter Connection that requires Inter Connection to indemnify 

and hold Liro harmless as construction manager against all claims arising out of Inter Connection's 

work. They argue that j there is no basis for a finding ofliability against it or the City, either under 

common law negligenc~ or Labor Law §200. They argue that the indemnity provision is broad, 

requiring Inter Connection to indemnify the owner and construction manager for all liability or injury 

"caused by, resulting frf m, arising out of, or occurring in connection with the execution of the 

work." Therefore, the CI"ty and Liro argue, they are entitled to relief under the contract because there 

is no dispute that plai tiffs injury occurred while the plaintiff was in the course of Inter 

Connection's work. ~oreover, the indemnity provision does not condition entitlement to 

indemnification on a fin ing that Inter Connection was negligent. 
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Further, the City land Liro argue that there is no evidence that they were actively negligent 

and that they did not do iything that affirmatively caused the accident. · 

Next the City argues that it is entitled to common law indemnification against DASNY, as 

I 

DASNY was the City's agent and was responsible to insure that both the premises and persons using 

the building were not han~ed by the construction activities. The City again argues it was not actively 
I 

I 

negligent and that as its ~iability derives solely from Inter Connection's operations, it. is entitled to 

common law indemnific~tion against DASNY. 

The City and Lirol seek summary judgment against Inter Connection alleging that it breached 

the contractual obligatiln between it and DASNY, that required Inter Connection to procure 

insurance for the City an Liro. The City and Liro argue that they are entitled to summary judgment, 

as they met the two r1irements necessary for relief: the existence of a contract provision to 

procure insurance and the promisor's failure to comply with that provision. 
I 

The complaint ,d cross claims against Liro must be dismissed based on Labor Law §§200 

and 241 ( 6) and common rw negligence. The proof establishes that Liro was not a contractor; rather, 

under the contract with DASNY, it was the project manager. Inter Connection assumed 

responsibility for the sJ ty of its workers, including plaintiff. Moreover, D ASNY was the City's 

agent and was responsibl for the rehabilitation project. DASNY had the power to stop work if there 

was an unsafe condition. 

The evidence re eals that Liro' s only role as a construction manager was one of general 

under the common law o under Labor Law §200 or §241 ( 6). Liro did not direct plaintiffs activities 

at the time of the acciden rather, plaintiffs foreman, Inter Connection's employee, exercised direct 
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I 

control and supervision cif plaintiff. There is no evidence that Liro controlled the manner in which 
I 

plaintiff worked (see D~miani v. Federated Department Stores, 234 AD3d 329, 331). Nor does 

Liro's authority to stop work form a basis for liability (see Buccini v. 1568 Broadway, 308 AD 2d 
I 
I 

400). 
I 
I 

However, there ~vas legally sufficient proof for the finding that the City was liable. 
I 

i 

The City owns tI'.1e property and DASNY was its agent. DASNY's employee, Dalessio, 

testified that he was aw1e of the ice, prior to the accident date. The evidence demonstrated that the 

snow fell only a few da:xs prior to the accident and was present at the site on the accident date. 

The facts, partic1arly its agent's testimony, sufficiently established that the City had at least 

constructive notice of thr condition that caused the accident. 

Contrary to defeTants' argument, the origin of the ice was not remote in time. Nor was there 

a lack of evidence that the ice resulted from the recent storm; rather, the jury was able to determine, 

without speculation, thlt the snow accumulation caused the ice condition (cf. Simmons v. 

Metropolitan Life lnsur1ce Company, 84 NY 2d 972). The snow and ice were in a confined area, 

the rooftop. There was l removal between the time of the storm and the accident. Thus, there was 

sufficient evidence on ,e record establishing how the condition formed (cf. Davis v. City of New 

York, 255 AD2d 356, 35[>· 

Given the nature rd duration of the condition, and the City's agents knowledge of it, there 

is no basis to dismiss ~e causes of action against the City. The City possessed the equipment 

necessary to remove the ~now on the roofb ut failed to do so. Its failure to remove the snow was 

both negligent and viola red Industrial Code §23.17( d). 
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The verdict does µot deviate materially from what would be reasonable compensation ( CPLR 

550l{c)). 

The record shmys that following his injury, plaintiff had five surgical procedures, has 

undergone physical ther~.tpy and has not regained normal use of ankle, foot or leg. He continues to 
I 

suffer chronic pain in hisileg. His antalgic gait, caused by his leg problems, causes continuing lower 
I 

back pain. Plaintiff use~ a cane that his doctor prescribed. 

I 
Plaintiffs physic' an testified that plaintiffs pain and limitations are permanent; his back pain 

will worsen. 

The evidence at tnal was that plaintiff cannot work as an electrician, his former occupation, 

because of the consequetces of his injuries. 

Given the sevjty and permanency of plaintiff's injuries, the award of $400,000 and 

$1,000,000 for past and ruture pain and suffering, respectively, are reasonable (see Singh v. Gladys 

Towncars, Inc., 42 AD3 313). 

Similarly, there [as sufficient evidence to support the verdict derivative, cause of action, and 

the awards of $50,000 and $75,000 for past and future damages on the derivative action are not 

excessive (Singh v. G/Jys Towncars, Inc., id.) 

Liro's motion fJ summary judgment must be denied as untimely (see Brill v. The City of 

New York, 2 NY3d 648). Liro gives no excuse for seeking summary judgment far beyond the one 

hundred and twenty days iom the note ofissue' s filing (CPLR 3212( a)). The question of the breach 

of contract to provide insurance could have been litigated within the statutory period; there was no 

impediment to making motion at that time (cf. Bullard v. St. Barnabas Hospital, 27 AD3d 206). 

The matter must be resol ed at a separate trial on the questions of liability and damages. 
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Contrary to InteriConnection's argument, the court's charge did not deprive it of a fair trial. 

The charge adequately i~formed the jury of the elements of negligence and causation. There has 
I 

been no showing that the jury was unaware that they were to base their finding on the question of 
I 

whether the ice conditio~ was a cause of the accident. The jury was adequately instructed that they 
I 

could find liability bas,d on the failure to eliminate the ice condition. Charging Pattern Jury 

Instruction 2:91, the chige Inter Connection argues the court should have given, would not have 

made the jury any more ware of what it must find than the charge as given. The verdict sheet made 

the failure to remove i e and snow the basis of liability. Therefore, there is no basis for Inter 

Connection's argument hat charging PJI 2:91 was the means for informing the jury of its need to 

determine liability base on failure to remove the ice and snow. 

Nor was the cou 's mention of Inter Connection during its instruction on violations of Labor 

Law §§200 and 241(6) armful error. The verdict sheet did not ask the jury to determine Inter 

Connection's fault und,the statutes. Moreover, the court was required to inform the jury that Inter 

Connection was the empiyer in order to properly instruct the jury on the relevant statutes, as the jury 

instruction must identi,the employer. Given the content of the charge and content of the verdict 

sheet, the jury could not have improperly imposed liability against Inter Connection on the basis of 

Labor Law violations. 

The City's claim, for common law indemnification against DASNY must be dismissed. As 

DASNY correctly argues1 the jury finding of negligence bars the common law indemnification claim. 

The First Department n ted, in distinguishing between contractual and common-law indemnity 

claims, "In distinction, in the case of common-law indemnification, the one seeking indemnity must 

prove not only that it was not guilty of any negligence beyond statutory liability but must also prove 
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I 

that the proposed indemnitor was guilty of some negligence that contributed to the causation of the 
I 

accident for which the iJdemnitee was held liable to the injured party by virtue of some obligation 
I 

imposed by law ... " (Correia v. Professional Data Management, Inc., 259 AD2d 60, 65). 
I 

The jury determined that the City was negligent, in addition to its finding of statutory 
I 

I 

liability. Therefore DAiSNY is correct that it is not liable on the City's claim for common-law 
i 
I 

negligence. I 
The City and Liro do not rebut Inter Connection's argument that Workers' Compensation 

Law § 11 bars common-1\w indemnification against it. The City does not address Inter Connection's 

argument that there has bren no proof that plaintiff suffered a grave injury within the meaning of that 

statute. As such, the ity concedes the argument and there is no need for a separate trial to 

determine whether plai iff suffered a grave injury (cf. The Neighborhood Partnership Housing 

Development Fund v. Bl kel Construction Corporation, 34 AD3d 303)). 

The contractual iremnityprovision § 14.05, is, as Inter Connection argues, a broad provision 

that calls for complete rdemnification. It states that "the contractor shall not be obligated to 

indemnify the owner, tlle client, the owner's representative, construction manager, servants and 

employees for their own regligence, if any." Unlike the case of Dutton v. Charles Parker Builders, 

Ltd., 296 AD2d 321, a case on which the City relies, the contract did not contain the limiting phrase 

''to the fullest extent pe I itted by applicable law". Therefore, the City is not entitled to even partial 

indemnification as it wa found negligent (see General Obligations Law §5-322.1). 

be entitled to contractual indemnification in light of the court's finding that 

it was not at fault, the ount of its recovery, if any, cannot be determined on these papers. 

Therefore, the amount o : damages Liro may be entitled to must be determined at a separate trial. 
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I 
There must be ~1 collateral source hearing to detennine if plaintiffs award must be reduced 

I 
I 

by Social Security Dis~ility benefits. 

Accordingly, it ~s 
I 

I 

ORDERED that the motion by defendants City of New York and Liro Engineering and 
! 

Construction Manage 1 ent, P.C. is granted to the extent that the jury verdict finding Liro 

Construction Managem nt, P.C. forty percent at fault is vacated and all causes of action and cross-

claims against it are dis issed, and it is further 

ORDERED that the motion by defendant City of New York to set aside the verdict against 
! 

it is denied, and it is rurlher 

ORDERED that he portion of the motion by defendants Liro Engineering and Construction 

Management, P.C. and the City seeking summary judgment against third-party defendant Inter 

Connection Electric, Inc. for breach of contract to procure insurance naming Liro Engineering and 

Construction Managemjnt, P .C. and The City of New York as additional insureds is denied and that 

cause of action is severer and a trial on that issue is directed, and it is further 

ORDERED thal Liro Engineering and Construction Management, P.C.'s motion for 

indemnification is grantr and the issue of the amount of damages, if any, is severed and a trial on 

that issue is directed, anj it is further 

ORDERED that tiro Engineering and Construction Management, P .C. shall serve a copy of 

this order with notice of ntry on the Clerk of the Trial Support Office, who is directed upon filing 

of a note of issue and a s atement of readiness and payment of the proper fees, if any, to assign this 

matter to an appropriat part for trial of the issues ordered in the two immediately preceding 

paragraphs, and it is furt , er 
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ORDERED that the parties shall report to Trial Term Part 46 of this court, on a date and time 
I 

to be determined, for a tollateral source hearing on the extent, if any, that plaintiffs recovery shall 

be diminished by his redeipt of Social Security Disability payments, and the parties will be notified 
I 

of that date, and it is ~er 
I 

ORDERED that the causes of action by defendant City of New York for contractual and 

common law indemnification are dismissed, and it is further 

ORDERED tha1 to the extent the motions have not been granted, they are denied. 

This constitutes tthe decision and order of the court. 

Dated: April 29, 2008 

ENTER 

~rr---
J .c. 

12 

[* 12]


