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Upon the foregoing papers, it is ordered that: This is an article 78 proceeding seeking review of the
denial by the respondent New York City Police Department (“NYPI™) of two separate requests petitioner
made under the Freedom of Information Law (“FOIL”) (Public Officers Law, article 6) for documents or
materials in its possession. Both of petitioner’s FOIL requests were made to the NYPD’s Records Access
Officer on June 1, 2006,

The (irst of these requests sought information and documents concerning a bicycle ride known as
“Critical Mass” which was held on March 25, 2005. Tt sought (1) officer logs and other documents which
reveal the identity ol officers, including plain¢lothes officers, who were assigned (o cover the event, as well
as the numbers of the vehicles they used, including unmarked vehicles, (2) any and all “Critiques of
Policing™ and “Alter Action Reports” which were generated as aresult ol the event, (3) records pertaining
lo overtime which was paid with respect to the Critical Mass detail, (4) flight logs, video footage and
photographs from an NYPD helicopter used in connection with the policing ol the cvent, and (5) radio
tapes and transcripts ol communications pertaining to the policing ol the event, as well as video footage
and photographs. By letter dated January 9, 2007, the Records Access Olflicer granted access to thirteen
pages of records sought in this request, but some of the information in these records was redacted on the
ground that disclosure would allegedly “endanger the life and salety of any person.” The Access Officer
also furnished a videotape and an aviation log. However, he certificd that, aller a diligent search, the
NYPD could not locate the requested Critique of Policing, After Action Report, police overtime records,
video footage and photographs from an NYPD helicopter, and radio tapes and transcripts.

The second request sought (1) unredacted copics ol records pertaining to the policing of protests
during the World Fconomic Forum in 2002 and (2) all written policies governing redactions of documents
rcleased in response to FOIL requests after January 1, 2000. By letter dated January 9, 2007, the Records
Access Ollicer denied access to the documents relating to the World Economic I'orum on the grounds that
a previous order of a foderal magistrate had denied disclosure of these very materials and that the
documents were otherwise exempt from disclosure, pursuant to POL § 87(2)(e)(1), since disclosure would
interfere with a pending judicial proceeding. The Access Ollicer did not address the petitioner’s request
for copies of the NYPD’s written policies governing redactions of documents releasced in responsc to FOIL
requests.

By letters dated February 8,2007, petitioner administratively appealed both decisions. Both appeals
were denied by the Records Access Appeals Officer on February 16,2007, As to the request regarding the
Critical Mass event, the Appeals Ollicer noted that petitioner had been furnished with 14 pages of records
and went on to state that records regarding plainclothes officers and unmarked vehicles are exempt from
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disclosure, pursuant to POL §§ 87(2)(e)(iii), 87(2)(e)(iv) and 87(2)(). As to the second request, the
Appeals Ollicer repeated that the records sought regarding the World Economic Forum are exempt from
disclosure under POL § 87(2)(e)(1) because disclosure would interfere with a pending judicial proceeding.
The Olficer also stated that the NYPD does not have any records reflecting policies for redacting
documents in response to FOIL requests but, rather, merely follows the provisions of the FOIL and related
case law.

This article 78 proceeding challenges these decisions. In lieu of an answer, the respondent has
moved to dismiss the petition on the grounds that (1) the petitioner’s first FOIL request is moot since the
requested materials have, with proper redactions, been produced or could not be located, (2) the second
IFOIL request is without merit, as a matter of law, since the NYPD cannot release the records sought with
rcgard to the World Economic Forum given an order issued by a lederal magistrate and, moreover, does
not maintain any rccords rellecting policies for redacting documents and (3) the petitioner failed to exhaust
its available administrative remcdies.

Discussion
The respondent has failed to estabhish that it is entitled, as a matter of law, to an order dismissing

the petition. As to its argument that, with proper redactions, it provided the petitioner with the rccords
sought with regard to the officers and vehicles involved in the Critical Mass detail, the respondent has
failed 1o address the petitioner’s claim that the documents received are incomplete and otherwise
unrcsponsive in that they fail to identify or include, inter alia, (1) various oflicers whom petitioner claims
to have been present, (2) any vehicles used during the event, (3) Polaroid picturcs which are seen in a
videotape as having been taken at the event by police officers and (4) photographs of otficers who can be
seen along with persons whom they arrested at the event. In view of the [act that the petitioner has provided
ademonstrable factual basis to supportits contention that the NYPD’s response was incomplete and should
have contained the information and photographs sought, it is incumbent upon the respondent to explain
why such materials were not included. See Matter of Gouldv. New York City Police Department, 89 N'Y2d
267,279 (1996). In addition, it is reasonable to expeet that, at the very lcast, overtime records and radio
tapes relating to the event were generated. Their purported absence also requires an explanation. As to the
redacted informaltion, it 1s well settled that exemptions are to be narrowly construed and that the burden
rests on the agency to demonstrate that the requested material so qualifies. See Matter of Gould v. New
York City Police Department, 89 NY2d at 275; Martter of [lunig v. State of New York Dept. of Motor
Vehicles, 79 NY2d 106, 109 (1992). In redacting information from the documents provided to the
petitioner, the respondent merely stated that it was doing so because disclosure would endanger the life
and safety of the officers. This conclusory assertion requires Lurther explanation.

As to the petitioner’s second request, the respondent has provided an entirely reasonable
cxplanation that it docs not maintain any records reflecting policics for redacting documents but, rather,
follows the governing provisions of the POL and applicable case law. In the absence of any concrete
factual basis supporting petitioner’s contention that such records exist, the court is persuaded that this issuc
has been resolved.

The respondent’s contention that it cannot release the records sought with regard to the World
Fconomic Forum because ol an order issued by a federal magistrate is not, however, resolvable on the
record belore the court. First, in the decision on which the respondent relics, the magistrate did not rule
that the documents at 1ssuc were exempt from disclosure or need not otherwise be produced in the
discovery which was undertaken in that case. See Allen v. City of New York, 420 1 Supp2d 295 (SDNY
2006). Rather, the magistrate merely referred to the fact that it had, in an earlier decision from (he bench,
sustained the City’s asscrtions of privilege as to some documents and rejected it as to others. /d. at 298.
The magistrate did not specily which documents it had ruled were privileged and did not explamn its
reasoning in the earlier decision. Thus, this court has no basts for determining whether the magistrate even
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addressed the same or similar issues which are beforce the court. Second, although the respondent asserts
that production of the requested documents is exempt under POL § 87(2)(e)(i) because disclosure would
interfere with a pending judicial proceeding, it has failed to articulate how and why such intcrference
would occur. Indeed, it is not even clear {rom the record before the court whether the federal proceeding
is still pending. The mere fact that a magistrate in a federal civil case may have ruled, on a discovery-
related motion, that the City did not have to produce certain documents hardly means that the production
of those same documents to a nonparty pursuant to the FOIL somchow inter(eres with that proceeding.
Notably, the respondent has not cited any case law to the contrary. Although the respondent suggests thalt,
as a matter of comity, this court should decline issuing an order which directs the production ol documents
which a federal court has exempted from disclosure, a party’s rights under I'OIL should not be abrogated
merely to give cffect to the principle of comity. See The New York Environmental Law & Justice Project
v. City of New York, NYLI, 5/6/06. See also Lemmon v. People, 20 NY 562, 602-605 (1860).

Finally, there 1s no merit to the respondent’s argument that the petition should be dismissed [or
failure to cxhaust available administrative remedies. The petitioner’s administrative remedics were
exhausted once the two decisions were issued by the Records Access Appeals Oflficer on February 16,
2007. ‘

Accordingly, the respondent’s motion to dismiss is hereby denied. The respondent shall serve the
petitioner with its answer within ten days of scrvice upon it of a copy of this order with notice of entry. The
case shall be re-noticed for hearing pursuant to the time limits sct forth under CPLR 7804(f). In the event
the respondent believes 1t is appropriate, some or all of the records sought by the petitioner may be
submitted 1o the cowrt for an in camera inspection,

ENTER ORDER

Dated: 4/23/08 (.
_ MARYLIN G. DTIAMOND, J.S.C.
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