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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 62 

CARL E. PERSON, 
X __l-____-___-__l--________l______ 

Plaintiff, 

Index No. : 601.614/08 

-against- 
DECISION AND ORDER 

HEWLFTT-PACKARD COMPANY and 
HEWLETT-PACKARD DEVELOPMENT 
COMPANY, L. P + , 

FACTUAL BACKGROUND 

Defendants move to dismiss the compl-aint for failing tY 

state a cause of action, pursuant to CPLR 3212 ( a )  (7). 

Plaintiff, an attorney acting pro se, purchased a p r i n t e r  

manufactured by defendants in December, 2007, i l r o m  a computer 

retailer Ior a p p r ~ x i m a t e l ~ y  $100. 

help tool, known as the IIP Product Assistant, which is dcsigncd 

to detect problems that occur with defendants‘ products, 

offer solutions to resolve such problems. 

The printer contains a popup 

and can 

Prior to the installation of a n y  software from the disk 

included wiLh the printer, the user is given the option of 

reviewing Lhe Sof tware  End User License Agreement (EULA) , which 

governs the use of the defendants’ software products, incl-uding 

the HP Product Assjstant. The EULA provides that “by installing, 
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downl"oading, or otherwise using the s o f t w a r e ,  you agree to be 

bound by this EULA." 

The user can choose either to install the program with a l l  

of its pre-set default settings, or can review e a c h  of the 

default settjngs to determine which, if any, the user would l i k e  

to keep. 

Plaintiff alleges that t h e  HP Product Assistant interfered 

with the use of his computer because it caused a popup to appear 

on his computer screen.  According to the limited warranty that 

came with the printer, the user is afforded several options f o r  

technical support. Additionally, defendants' website provides 

information on how to resolve v a r i o u s  issues, including how to 

stop the HI? Product Assistant from being  displayed on the 

computer screen. 

Plaintiff does not allege that he tried to use any of 

defendants' technical support systems. RaLhcr ,  plaintiff, who 

describes himself as not having high-level cornput-er s k i l l s ,  

decli.ded to d e l e t e ,  by himself, various system services found in 

the Windows Task Manager on his computer in an attempt to 

uninstall t h e  IIP Product Assistant. 

As a result of plaintiff's attempts to uninstall the HP 

Product Assistant, h i s  computer malfunctjoned. Plaintiff does 

n o t  allege that he attempted to contact a n y  of defendants' 

technical support services. Plaintiff re-i.nsLalled the Windows 
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operating sys tem on his computer himself, and, consequently, had 

to re-install a1.1 o €  his software programs, which he maintains 

took him 24 h o u r s  to complete. 

Plaintiff has asserted six causes of action: (l), breach of 

contract; (2), breach of express and implied warranties; (3) 

unjust enrichment; (4), fraud and misrepresentation; (S) 

violation of 5 349 of the New York General Business Law (GBL); 

and (6), violation of GBL 5 350. Plaintiff seeks actual and 

consequential damages in t h e  amount of $10,000, and punitive 

damages in the amount of $100,000. 

DISCUSSION 

On a motion to dismiss pursuant to CPLR 3211, the pleading 

should be liberally construed, the facts alleged by the plaintiff 

should be accepted as true, and all inferences s h o u l d  be drawn in 

the plaintiff's favor (Leon v M a r t i n e z ,  84 NY2d 83 [19941); 

however, the court must determine whether the alleged facts "fit 

within any cognizable legal theory." I d .  at 88. Further, 

"[a]llegations consisting of bare l e g a l  conclusions . . .  are not 

presumed to be true [ o r ]  accorded every favorable inference." 

B i o n d i  v Beeknian  Hill House  A p t .  Corp . ,  257 A D 2 d  76, 81 (1" Dept 

1999), a f f d  94 NY2d 659 ( 2 0 0 0 ) .  

F i r s t  Cause of Action: Breach of Contract 

Plaintiff fai1.s to allege any provisions of the presumed 

contract between himself and defendants. In his opposition, 
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p l a i n t i f f  a s se r t s  t h a t  his p u r c h a s e  o f  d e f e n d a n t s ’  p r o d u c t  a l o n e  

creates a n o n - w r i t t e n  s a l e s  c o n t r a c t .  P l a i n t i f f  m a i n t a i n s  t h a t  

h e  was unaware o f  t h e  b u i l - t - i n  pop-ups when h e  p u r c h a s e d  t h e  

p r i n t e r ,  and  t h e r e f o r e  d e f e n d a n t s  have b r e a c h e d  t h e  c o n t r a c t .  

P l a i n t i f f  h a s  p r o v i d e d  no l e g a l  s u p p o r t  for t h i s  a rgumen t .  

I n  order t o  d e f e a t  a mot ion  t o  d i s m i s s  a b r e a c h  of c o n t r a c t  

claim, t h e  c o m p l a i n t  mus t  allege, i n  n o n - c o n c l u s n r y  l a n g u a g e ,  t h e  

essential t e r m s  of t h e  c o n t r a c t  and whi.ch p r o v i s i o n  was b r e a c h e d .  

See Sher j .dan  v T.rs.  o,f C o l u m b i a  Univers iky ,  2 9 6  AD2d 314 (13’ 

Dept 2 0 0 2 ) .  The o n l y  a l l e g a t i o n  a p p e a r i n g  i n  t h e  c o m p l a i n t  is 

t h a t  d e f e n d a n t s  c r e a t e d  the popup t h a t  i n t e r f e r e s  w i t h  

p l a i n t i f f ’ s  computer  u s e ,  b u t  t h e  c o m p l a i n t  fails t o  s p e c i f y  any  

agreement between t h e  p a r t i e s  t h a t  w o u l d  p r e c l u d e  s u c h  a devi.ce. 

The o n l y  c o n t - r a c t ,  a s i d e  from , the  sa1.e of the p r o d u c t ,  t h a t  

e x i s t s  between t h e  p a r t i e s  i s  t h e  EULA, which limits de fendanks ‘  

l i a b i l i t y  t o  the g r e a t e r  of $5  or t h e  a c t u a l  amount t h e  u s e r  p a i d  

f o r  d e f e n d a n t s ’  p r o d u c t .  Under N e w  York l a w ,  “ c o n t r a c t u a l .  

e x c u l p a t o r y  and  l . . i m i t a t i o n  of  l i a b i l i t y  clauses a r e  e n f o r c e a b l e . “  

D a v i d  Gutter F u r s  v Jewe.Zcrs Prot. Servs. Ltd., 7 9  NY2d 1.027, 

1 0 2 9  (3.992); Noble Thread Corp. v V o m i t t a g  Assocs., 305 AD2d 386 

( 2 d  Dept 2 0 0 3 ) .  T h e r e f o r e ,  even  i f  a n y  c o n k r a c t u a l  b r e a c h  was 

s u f f i c i e n t l y  p l e d ,  plaintiff’s recovery would be L i m i t e d  t o  h i s  

p u r c h a s e  p r i c e .  

I n  h i s  o p p o s i t i o n ,  p l a i n t i f f  c i t e s  t o  5 2 - 7 1 9  of t h e  Uniform 
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Commercial Code (UCC), which provides for consequential damages 

unless the limitation of 1i.ability clause i s unconscionable, 

which is not all.eged in the complaint. Therefore, this cause of 

action is d. i .smj ssed 

Second Cause of Acti-on: Breach of Express and Implied 

Warranties 

Plaintiff f a i l s  to identify any express warranty, and so 

this cause of acLi.on f o r  breach of an express warranty is 

dismissed. 

Plaintiff also argues that defendants have breached an 

implied warranty for fitness for a particular purpose and an 

implied warranyy of merchantability. 

In order to maintain a cause of action f o r  an implied 

warranty of fitness for a particular purpose, plaintiff must 

allege that, at t h e  time of t h e  sale, the seller had reason to 

know of a particular use f-or which the b u y e r  was p l a n n l n q  to use 

the product, and the b u y e r  relied on the sei-ler's skiJ.1 or 

judgment to select a suitable product. UCC 5 2-315. PlaintiEf 

does not allege that he relied on defendants' s k i l l  or judgment, 

and the seller was not defendants, but the retailer from whom the 

printer was purchased. Consequently, t1ii.s cause o f  action cannot 

be maintained. 

A c a ~ i s e  of action based on an implied warranty of 

merchantability cannot be sustained where the plaintiff purchased 
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the product Irom a retailer, not: the defendant manufacturer, the 

product in question is fit for ordinary purposes, and the alleged 

damages were to property, not t-he person. P r o n t i  v DMI,  of 

E l m i r a ,  Inc., 103 AD2d 916 (3d Dept 1984). 

Third Cause of Action: Unjust Enrichment 

The existence of a valid contract, the EULA, bars a cause of 

ac t j .on  in quantum meruit. The Hawthorne Group, LLC v HRE 

V e n t u r e s ,  7 A D 3 d  320 (2004); see a.1.so S h e i f f e r  v Shenkman C a p i t a l  

M q t . ,  291 A D 2 d  295 (lYt Dept 2002). Therefore, this cause o f  

action lis dismissed. 

Fourth Cause of Actiion: Fraud and Misrearesentation 

As stated by the court in Frj .ednian v Anderson (23 AD3d 163, 

166 [l" Dept 2005]), 

"[a] mere recitation of the elements of fraud 
is insufficient to state a cause of action'' 
(National Union Fire I n s .  C o .  of Pittsburgh, 
Pa. v Christopher ASSOC.,  257 AD2d 1, 9 [19941) 
Furthermore, a plaintiff seeking to recover 
for f r a u d  a n d  misrepresentation is required 
"to set forth specifi-c and detailed factual 
allegations that the defendant personal-ly 
participated in, or had knowledge o€ any 
alleged fraud" (Handel v B r u d e r ,  209 AD2d 282, 
282-283 [1994]) . 

CPLK 3016 (b) requires that the complaint set forth the 

misconduct complained of in sufficient detail to clearly inform 

each defendant of what their respective roles were in the al-leged 

deception. 

In the j.nst.anY. matter, plaintiffs' allegations of fraud are 
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conclusory and lack sufficient particularity to satisfy the 

requirements of CPLR 3016 (b). 

" [ T l h e  mere assertion that the contracting parties did not 

intend to meet their contractual obligations does not convert a 

cause of action f o r  breach of contract: into one for fraud 

(internal. quotati.on m a r k s  and citati.ons omitted) . I '  Modell's N. Y. 

Inc. v Noodle Xidoodle ,  I I I C . ,  242 A D 2 d  248, 249 ( 1 ' l t  Dcpt 1.997). 

Accordingl,y, t h e  fraud cause of action is disrni-ssed. 

Fi.fth Cause of Action: Violation of GRL 5 349 

GBL 9: 349 prohibits "[dleceptive acts or practices in the 

conduct of any business, trade or commerce." Plaintiff does not 

identify anyl-hing in the EULA that is false, deceptive or 

misleading. Furthermore, t h e  disclaimers and waivers of 

liability appearing in the EULA b a r  any s u c h  remedy. M O O E  v 

Microsof t  Cor-p. ,  293 A D 2 d  58'7 (2d Dept 2002). Consequentl.y, this 

cause of action is dismissed. 

Sixth Cause o€ Actinn: Vi.olatj.on of GEL 5 350 

GBL S 350 prohibits fal-se advertising. The complai-nt f a i . 15  

to specify any advertising claims made by defendants that were 

false or misleading, or that he relied upon any such claims in 

making hi.s purchase. See M c G i . 1 1  v General  Motors Corp. ,  231 AD2d 

449 (lYt Dept 1996). Therefore, L h i s  c a u s e  of action is also 

dismissed. 
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CONCLUSION 

Rased on the foregoing, it is hereby 

ORDERED that t h e  mot ion  t o  dismiss is granted and the 

complaint is dismissed with costs and disbursements to defendants 

as taxed by the C l e r k  of t h e  Court; and  i t  i s  f u r t h e r  

ORDERED that t h e  C l e r k  is directed t o  e n t e r  judgment 

according4y. 

Dated: 
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