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The foilowing papers, numbergd 1 to 8 , , were read op thlq mot& 

Notice of Motion/ Order10 Ghow C a w @  + Atndavits -Exhibits ,.. 
\ -. 

' AfiJWgrlng Affl'dqvlts +'Elrhiblts ~ z 
Replying AfFtdavlts I d  

0 

Cross+Motion: Ci Y.es ILJ No 

Upoh the foreping paper$, #hie plaintjp ,Order to $how Causa for a 

declat'atory judgrngrtt and prel!mieary injunctivd re1 d@fwidant% Cross motion to 
disnilss the complalnt are decided in aucordance with the accompanying decision, order 
and judgment. 

This constitutes the decision, order a juctgrnant of the Court. 
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SUPREME C’OUR’T 01‘ THE S‘I’ATE O P  NEW YOlIK 
COIJNTY OF NKW YOl-IK: PART 61 

J’ I ai n ti ffs , 

-against- 

NEW YORK C I T Y  CAMPAIGN 

Defendants. 

0. PETER SHERWOOD, J.: 

DECISION, OlWER 
AND JUDGMENT 

Jndex No. 11607,5/21)08 

__________”____-------------------- 

I’laintill‘s Yetta Kurland, Io Anne Sirnon, Mcl Gagarin and Dan Jacohy (“plaintiffs”) 

cornmenccd this action for declal-atory and iri+iunctive relief pursuant to CPLIi 5 300 1 and Article 

63. This case brings up ibr review Advisory Opinion 2008-7 (“AO”) issued by the dei‘cndant New 

York City Chnpaign Finance Board (“thc W B ” )  following the cnactineiit 011 Novcmber 3, 2008, of. 

Local Law No. 5 1 (2008) which extended tcrni limits from the currcnt two terms to three for current 

elected officials and allowed such orficials to run for their incumbent seats in  the 2009 general 

elcction. The AC) was issued b y  the Ck’B to addrcss the extraordinary impact of1,ocal Law No. 5 1 

on prospective candidates with rcporled activity in  anticipation of’seeking elcction to a higher of’fice, 

who will now seek rc-clection to thcir incultherit oflice, and to cnhancc the possibility thal such 

candidates will participate in the New York City Finance I’rogram (“the 1)rogrmi”). The question 

before this C h u r t  is whethcr the A 0  violalcs the Ncw Yoi-k City Campaigii Finance Act (“the Act”) 

(Administrativc Codc o f  the City of New YC)i-k[“Adi77inistrative Chcle”] 9 3-70 1 ef .sq.). 

The complaint seeks in its first causc ofaction a declaration tha t  the CFB’s A 0  violates thc 

Act. In thc second cause 01’ action, the plnintiff‘s essentially seck to cn,joiii thc CFB from 

implementing the terms of the A 0  hy restraining the CFB l?om exempting expcnditurcs made by a 

candidate in furtheraricc ol‘ a campaign [or any municipal office from 2006-2008. 

Thc CFB cross moves for :in ordcr pursuant tn CI)JJ< 5 8  72 15 and 321 1 (1-1) (7) dismissing 

the complaint for hilLirc to stntc a CLILISC 01‘action. 

The Court has reviewed and considered the fbllowing papers: tlic Order to Show Cause, the 

affimiation of1,co Glickman, I 3 q . ,  plaintiffs’ altumcy, dstcd December 2, 2008, with exhibits “A” 
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and “H”, the riotice of cross motion, dated Lkccmbcr 15? 2008, the afficlavit o r  Amy M.  I,oprest, 

CE‘B’s Executive Llircctnr, sworn to on Tleccmber. 15, 2008, with exhihits “A” through “F”, 

dcfcndant’s mcrnorandum of law in opposition to the Order to Show Cause and in support of the 

cross motion to dismiss, and plaintiffs’ rcply ~nemorandum 01‘ law in fiir-thcr support of the Order 

to Show C’:iuse. ‘l’lic Court also heard oral arguniciit on the p1aiiitiI‘I.s’ application and thc 

defendant’s cross iiiotion. Following oral arguincnt, the (hu r t  rescrvcd dccision. IJpon due 

consideration cjf‘the moving and cross moving papers and tlie partics’ arguments both on thc papers 

and orally made to the Court, the defindant CFB’s cross rnotion to dismiss the complaint is granted, 

the complaint is dismissed and the plaintiffs’ inotion fbr  declaratory and injiiiictive relief is denied. 

‘l’he Act provides Jbr and govci-ns tlie voluntary system for caiididates running for riny of‘fivc 

covered offices, iiamely, Mayor, Comptrollcr, Public Advocatc, I3orough President and City Council 

Member, to receive matching taxpaycr fiiiids in exchange h r  their agrccmcnt to  abide by rules 

limiting fundraising and campaign cxpcnciitures. ‘I‘hc Act, togethcr with tlic New York City Charter, 

Chapter 46 (“the Chirter”), ci-eatcd the CFB as  an independcnt agency charged with administering 

the l’rogram (Administrative Code 8 3-708, Charter 5 1052). The Act and tlie Campaign Financc 

Hoard Rules (“tlie Rules”) promulgated by the CFB pursuant to section 3-708 of the Act and section 

1052 of‘ the Chrler ,  govcm each candidate’s eligibility for public h n d s ,  thc auditing or  each 

candidate’s financial activity to  C I ~ S C I I - ~  compliance with the Act ant1 Rules, and disburscment of  

public funcis. The primary pi.irpose of thc Program is to makc candidates for niuilicipal elective 

office less dependent oii 1:ii-gc uontributiol-is and 1.0 cnablc grassroots candidatcs to mount 

competitive campaigns. I n  this regard, tlic CF13 seeks to niaxiniize participation i n  the Program 

because all participating candidates musl irdhcre to the same spending limits thereby creating a niorc 

levcl playing iield for all candidates in an clection. 

All participants in Ihc I-’rograrii are subject to the Act’s spending limits which for purposes 

of this proceeding fall into thrcc catcgorics: the limit for the tlli-ee years prior to the year of the 

election, t h u  primal-y limit arid tlic gcncral election limit. Tlic ljmit lor  City Council candidatcs is 

$43,000 lbr the thrcc calendar ycars prcccdiiig the election for which the candidale is cei-lified as a 

participant in thc Progi-am, whercas thc cxpciiditui-e Iiinit ror the higher officcs ranges from $129,000 

to $290,00 ( S L J C ,  Adiiiinistrative Code 9 3-706 12 1 ) .  City CoLincil candidatcs are liimifed to .R 161,000 
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for the priniai-y elcction, a d  thcn again for the general election, whcrer-is the expenditure limits for 

thc prirnary and gcricral electiori for- highcr covercd of‘lices range liom 9; 1,386,000 t o  $6,158,000 

(SCP, Administrative C’otic 9 3-706 [ 1 j 131). 

The extension of‘ term limits caused by the eiiactmcrit of  Local Law No. 51, created a 

dilemma for p;lrticip:iting City Council iiiembcrs who had been running for higher office, but who 

wanted to changc coursc and run  Ibr- thcir incumbent office pursuant lo Local 1,aw No. 5 1 . 

In the A 0  the C:FH described the issue bel‘orc it ;IS l‘ollows: 

As aresult cof.[I,ocal I.;iwNo. 5 I ] ,  many candidates m i y  no longer 
choose to run in the 2009 clcctioii or rnay chaosc to run for a 
different ol-lice than that for which they have txen raising and 
spending money. The biggcst challenge is that the Board’s 
rules prewinc that all contributions and spending arc for a 
candidate’s next election. At lhis late point in  the election 
cycle, ;i substantial number of  candidates have reccivcd 
many contributions at a higher limit tlim will apply if they 
run f‘or a “lowcr office.” Mo re i inyort an t 1 y , many 
candidates have spciit well over the total expenditure 
limits for the “lowcr ot‘lice.” 

The CFR thcn proccedcd to providc candidatcs with guidaucc c)n how to rcbut the 

presumptions h u n d  in tlic Kules in the uniquc circumstanccs beforo it and to pcrruit the affected 

candidates to participate in tlic Pi-ogram for the 2009 election evcn though they may have alruady 

raised oI spent morc tlian the cxpcnditurc liiiiit for the lower oft?ce. I n  issuing the AO, the C:FH 

believcd that thc options created thercby would cnsLire the fairest and niost coinpetitivc elections 

for the 2009 election cycle for both incumbents and challengers alikc. The A 0  is an attempt by the 

CFB to make i t  pi-actical h i -  :dl cr-indidates who wish tojoin the Program to clo so. It addrcsses two 

groups of cnndidatcs - - candidates who anticipated seokiiig higher ofiicc who will now seek rc- 

election to thcir incumbent oflice in 2009 (Group 1 candidates) and candidates with reported activity 

who will iiow not rein in thc 2000 election, but  will seek of ice  in 201 3 (Group 2 candidatcs). 

The CFl3 through tlic A 0  intcrprcteci its Rulcs tu allow (.;roup 1 candidatcs to: ( 1 )  frccze their 

currcnt committee until the 2011 clcction cycle a d  restart with a new comniittce tbr the 2009 

election cycle; or (2) use tlicir ciirront committee to run for re-election to their incunibcnl oflice in 

the 2009 election, return al I over-thc-limit cc~ntribu~ions, and allocatc all cxpenditurcs incirrred prior 
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to Noveinber 3 ,  2008, betwccn tlic :iborled 2009 c:mpaign and tlw 2009 re-election campaign. In 

order to take advantage ol‘onc of thcsc two options, candidates must show that they had been seeking 

;I higher office. 

‘The CFB also inierprctcd its R L I ~ ~ S  to allow Ciloup 2 candidates to keep the comniittcc 

rormcd for the 2009 ckctioti cyclc and use it instcad (ijr the 201 3 election. All expenditures incurred 

prior to Januaiy 12, 201 0, except those associated with fcmdraising, will not count toward the 201 3 

election. Costs associated with raising those Tunds will count towards the spending limit for the 

201 3 clection with a 15% flat ratc assessed on thc total amount of‘ funds in thc comriiittee on January 

11,2010. 

In both its moving p;ipers and at oral argument, plainti lls conirncndcd the CFB for attempting 

to encourage as inany candidates as possible to join the Program, but contcndcd that its mechanism 

for doing so was Fdulty. Plaintiffs claim that the A 0  suspends the poi-tions uf thc Act that are 

intended to lcvcl the playing lieid betwccn candidates. Accoi-ding to plaintiffk’ argument, the AC) 

is not in harmony with, hut rather is contrary to thc Act and I<uIcs and has the al‘fect of ainending 

the Act. Specifically, plaintilh argue that the Act addresses whcn cxpenditures for one oflice count 

toward the expenditure l imit  rbr a different ollice, which expenditures are exempt liom thc limits, 

and clearly provides chat all noli-exempt cxpcnditures l‘or municipal races must count toward the 

participating candidate’s limit for tl-ic municipal race for which the candidate dtirnately dccides to 

run. They furthor argue that the provision of the A 0  permitting a carididate to frccze his or her 

coiiimittec and star1 liesh violates a 2003 arricndment to  the Act which prohibits a participating 

carididate froin using an entity other than the designated committee to  aid in the clcctinn covered by 

the candidate’s certification. Plaintills :isscrt that the A 0  places noli-inclinibenl challcngers at a 

disadvantage by permitting i i i~~irnbents  to escape the effects ofthe otpenditure limits during the first 

three years of thc clectiuii cyclc whcii challengers do not  share the suiic aclvantagc. Plaintiffs avci- 

that i f  thc (:I:B belicvcs that the Act docs not propci-ly accommodatc thc circumstances created by 

the tertii limits expansion law, it should recomnieiid to thc City Council that it amend the Act rathcr 

than unlawfully amending the Act itself by its AO. On thc basis of thcse arguments, plaintiffs scck 

a declaration that tlic CFB’s A 0  violates the Act and is invalid arid to eii.join the CFB from 

implementing the tcrms of‘ thc AO. 
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Thc C F I 3  opposes the plairitifrs’ ;ipplication ;und cross moves to disiniss the complaint for 

failure to state a cause of action. Not surprisingly. the CFI3 avers that thc A 0  is consistent with the 

Act and I<ulcs and docs not chango the spending limits provided therein. According to  the CTR, the 

A 0  is a proper intcrpretation of the Act w d e r  thc broad provision thcrcin enipowcring the CFB to  

take actions “necessary ailti proper to carry out the purposes of [the Act]” (Adrninislrativc Code 3 
3-708). The CFH states that thc A 0  simply allows candidates who cim show that thcy were 

originally running for higher office with thc option tu not have certain expenditures applicd toward 

the 2009 spending limits for re-election to  the lower ufficc. The CFB maintains that il‘  i t  had not 

acted by issuing the AO, most OF the candidates running for their incumbent position would not be 

able to join thc Program given the signiiicant di Il‘ercncc bctween thc spending liniits [or the higher 

offlce as coinpared tto that fot- the luwer office. ‘l‘hus, the incumbents would he iincncu~iihered by 

any spending limits and have an unfair advantage uvcr any  challcngers. ‘l’hc CF13 belicvcs that, 

contrary to the plaintifl-s’ position, tlie A 0  places c1iallengoi.s in a far rimre competitive position than 

i f  thc CFB took no action and falls both within its niandatc arid effectuates the Act’s purpose of 

prcserving a level playing ticld without cither pcnal i~ing o r  creating an advantagc foi- some 

candidates as a resiilt of  the legislation expiinding term liniits,’ 

D ISCIJSSI ON 

The starting point fur the Court’s discussion is the well settled principle that an agency’s 

interprctation of tlie statutes and regulations i t  is rcspoiisiblc for administering is entitlcd to great 

defcrencc, and must be upheld if not irrational 01- iinreasonablc (see, cg., &il/~‘//7711n v , C d w I ,  c) 1 

NY2d 61 8,  625 [ 19981; I n  I Y  I.’Lirtnership 92 Ll’ 11 N e w  York S l u l e  LXv. of Hoirs. & (.‘ommzrnil.y 

Rcncwil ,  46 AD3d 425, 420 I 1 ’I Dcpt. 2007j; , N w  York  (.‘i/-y C’wiptrign Fir?. ,!?ti. v Ortizl 38 AD3d 

75, 80-8 1 [ 1 ” Dept. 3OOljJ). luxtaposcd against this principle is the equally well establisliod principle 

that where the question is onc of piwe statutory construction “‘cfepcndent only on accurate 

apprehcnsion of legislative intent, thcrc is little basis to rely on any special competence or cxpcrtise 

‘The CFR argued in support of its cross inolioti that, with the exception of plaintiff 
Kurland, plaintifis lacked standing to hi-ing the instant lawsuit. I lowever, at oral argument the 
CFB’s attoriiey set asidc this issuc and Cocused ~ipon the defendant’s substantivc arguments in 
hvor  of a determinalion as to  ~ h t .  Iawfiilncss ofthe A 0  
issuc of standing i n  this decision. 

I‘hcrcr‘ore, the Court will not address the 
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O F  the administrativc agcricy and its intcrprctivc regulations are tlicidorc to be accorded much less 

weight”’ ( ~ ~ ~ I ~ M - ~ . , ’ o l i 4 ~ ) i ~ i ~ ~ ~  AJ>/.s.,  Inc. 1.1 Ncw York Slirtc niv. c!f’Hozr.s. & I’ommunity Renrwcil, 5 

NY2d 303, 3 12 [ N O S  J ,  qiioting Kttrsics v Mcrchm/.s Mzi/. 1ri.Y. C ’ o . ,  49 NY2d 45 1, 459 [ 1 W O ] ) .  In 

such cases, judicial review is less rcstrictivc and the courts arc “ h e  to ascertain the propcl- 

intcrpretation from the statutory language and legislative intent” (5‘ei//rdmm7 v S‘ubol, 9 1 NY2d su1m 

at 625). Agency dctcmiinations which complctely conflict with the clear wording of a statutory 

provision are riot to be upheld (,we, Rcrri/rrn ncvrJ/o/inicri/ C h p  v Si/\w, 91 N Y 2 d  98, 103 [ 19971). 

Stated diffcrcntly, aii agency, howcvcr laudable its intcntions, is not pcrmitted tu  lcgislatc by 

interpreting a statutc in  a iiianner which is at vai-iancc or  inconsistent with the express 1:iiiguagc of 

the statute. 

‘l’hc Act scts l‘orth thc expenditure limits applicable to all candidates who participate in the 

I’rograni. As described above, Ihe limits vary depending ~ I J  thc office llic candidate is seeking. A 

participating candidatc seeking the officc 01‘ Public Advocate or Comptrollcr is sub-jcct to a n  

cxpenditiire liniil of $3,S50,000 in each primary and in cach gcnci-a1 election (.see, Administrative 

Code 4 3-706 [ 11 [a]). The expenditure limit [or nicmber o f the  City C‘ouix5l is $161,000 in each 

primary and in  cnch gcncral electioii /d. ‘l’hc Act docs i io t  indicatc which limit shall apply if a 

participant raises and spends f~inds Lor the oflice of C:coiiiptrollcr anti lhcrcaftet- elects to seek election 

to a City Council seat. ‘The Act docs not mention prcsumptions as to spending or contribution limits 

and, clearly, docs riot acidrcss every situation covered hy the presumptions contained in the liulcs, 

to wit, that cxpeiiditurcs and contributions are presumed to be for the next clcction Iollowiiig such 

expcnditurc (or contribution. R;ithe~-, the Act is confined to setting such spcnding and canti-ibution 

limits and detailing the riiaiiiier in wliicli such campaign cxpenditurcs and fundraising eKorts are 

calculated. Thus, it is left to thc Cb’H t o  interprct the Act’s provisions in n manner consistent with 

its imindatc to govcrn public finnncing ofcan-ipaigns and t1ic Act’s purpose to luvcl the playing field. 

CFB Rulc 1-08 (u) (1) states “[a111 expenditure is presumed mndc for the first clcctioi~ (in which the 

participant, limited participant or iioii-I.7articipant is ;i candidatc) I‘ollowing t11c day it is madc”. 

Similar prcsumptions are contained in Rules 1-04 (c) (“a contribution is prcsumed to bc accepted 

fur the first election in which the participant, liniitcd participant, or lion-participant is a candidate 

hllowing the day that it is received”), and 7-03 (c) (“‘l’hc Roai-d will prcsunic that contributions and 
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loans are accepted, disburscments are r-nade, and liabililies art: incurred by a candidate For his o r  her 

next election”), ‘l’hcsc Rules liavc bccn applied by the C’FR repeatedly to apply the cxpcnditurc 

limits contained in the Act to candidates who rnonnt campaigns for higher office and thereafter opt 

to seek re- election to tlicir current office (we c . ~ . ,  ‘l’hc Court Advisory Opinion Nos. 1903-7 and 

1997-6). In each case, the CFB exercised its authority in interpreting lhe provisions oi‘the Act by 

reviewing the various cxpcnditurcs and contributions and dctcrminiiig which should be counted 

against the contributions and expenditure liriiits for each oflice. 

Indccd, plaintiffs’ attonicy acknowlcdgcd at oral argument that tlic A 0  may be consistciit 

with the CFB’s Rules, and cssciitially conccclcd that the c31’11 actccl within its authority in 

establishing the presumptions set Ibrth i n  Rule Nos. 1 -08(c), 1 -04(c) and 7-03(c). Not surprisingly, 

plaintil‘f‘has not identificd any specific language in the Act that is inconsistent with the Rules. 

The provisions of the Act concerning campaign expenditures are not absolute. Thc Act 

iillows for thc iriiplcniciitiiig regulations and iiitcrprctivc opinions proniulgatcd by the CFB. ‘l’hc 

presumptions conccriiing contributions and cxpcnditurcs, and the advisory opinions rcgarding how 

thcsc presumptions niay be rebutted, L l l  within the category ol‘ statutory intcrprctatinn involving a 

special knowledge and understanding of the underlying operational practices 01‘ thc CFB and also 

entailing an cvaliiation ol‘ the inf‘erences to be drawn therefi-om. I t  iremains therefoi-e for the couit 

to  decide whethcr the CID’s intcrprctation of the rclcvant provisions of thc Act arc irrational or 

unreasonable. 

‘l’hc Court liiicls that the A 0  is consistent with the Act. I t  is iicithcr unreasonable or 

irrational. As the (3% asserts, the A 0  does n o t  change the spending limits set forth in the Act nor 

does it overrulc or ariicnd such statutory provisions. I<atlier, it provides guidance to prospective 

candidates and a mechrinism for rebutting the presumptions contained in the CFB’s Rules that 

contributions and expenditures ;ire fkr the next election. Thc appi-oach takcn by the CFB is entirely 

consistent with the piirposcs of thc Act to cncouragc all candidates to participate in the Program and 

provide a lcvcl playing licld by limiting conti-ibutions and rcstrictiiig cxpcnditurcs. Indeed, rather 

than creating ;I disacivantage for challcngers as compared to incumbents, the A 0  placcs challcngcrs 

in a much niorc competitive position. Incunibcnts who were running fbr higher ollicc prior to the 

cxtcnsion of term limits presumably had all-cady 1-aisccl substrintial war chests in anticipation ol‘tlle 
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races for those higher of‘iiccs. Ifdeprived of‘thc options contained in the AO, thesc candidates would 

be excluded from participation in the Pi-ogram and woulcl he rree to spcnd siiins far exceeding the 

limits imposed on candidates who pxticipate in thc Program thereby dcl‘eating the goals of‘the Act. 

Any benefit which a11 incuiiibent running for re-election wlio had previously expected to run for 

higher ol‘lice might receive from tlie options riiadc available by the AO, do not match the negative 

efl icts of having thc incumbent run foi- re-election with no limit whatsoever on his or hcr campaign 

expenditures. Rccliiced to its simplest tcriiis, thc provisions 01‘ 11ic A 0  effectuate the goals arid 

pur-poses of the Act, naiiiely, to ensiirc competitive elections. ‘1.0 hold otlici-wise would be to  

eviscerate the powers tlie Act granted to  the CFI3 to adiiiinistzr the Program. Advisoiy Opinion 

2007-8 and its interpretation of the Act cffctuatc thc purposes of the Act. The record docs no t  

support dcfcndant’s claim that the CFB through the A 0  impropcrly legislated by arncnding the Act. 

The A 0  docs not add provisions to the Act that are not there. Ibtliel- the A 0  interprets the language 

of the Act in order to give elTecc to purposcs 01. the Act. 

(4 i ven the c c) urt ’ s determination , so 111 LIC h o 1 p I ai n t i ffs ’ action ;is st: e ks i tij u nc t i ve re I i e 1. may 

be sui-nmarily clenied because it is clear that plaintiffs will be unable to mcct the requisite tripartite 

test for the grant of preliminary injunctivc relid: The clerricnts which must be dcmonstrated to be 

entitled to a preliminary iiijunction arc well settled, namcly ( 1  ) a likelihood of success on the merits; 

(2) irreparable iii-jury abscnt thc granting of tlic prcliitiinxy injunctioii; and (3) B balancing of 

equities in the movant’s flivor ( . C P P  e . ~ .  f loc vAxt!lroL/, 73 NY2d 748 [ 1988l). As notcd, the A 0  was 

a proper exercise of the CFB’s irirlhority to interpret the Act. Thcrefore, plaintiffs have not 

dcmonstratcd a likelihood of success on the merits of  their claiins. Furthermore, the A 0  docs not 

place challengers a (  a disadvantage ;is compared wi tli incumbents, but rather preserves the purposc 

ol’the Act to lcvcl the playing licld in clectioris for the dcsigl-iated municipal offices. ‘Thus, i t  may 

not be said that any of the plaintiffs will suffer irreparable injury absent the injunctive relie1 they 

seek. I,astly, the erluitics balance in favor of the defei~dant in that the A 0  is a reasoriablc 

interpretation of thc Act and a rational I-csponse to the unique situation ci-catcd by Local Law No. 

S I .  

Accordingly, it  is 

ORDERED, that the plaintifrs’ motion by  Order to Show C.husc for n declarcltoryjudgment 

and 21 preliminary iiijunction is dcnicd; and it  is rurtlier 
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ORDEHEI), tha t  tlic dckndant’s cross molion pursuant to C‘P1.R 4 321 1 (a) (7) to dismiss 

the action for failure to state a cause of’action is granted and thc complaint is hereby dismissed with 

costs and disbursements as taxcd by the Clerk of thc Court; and i t  is further 

OIIUERED, that the Clerk is clil-cctcd tu  enter judgment accordingly. 

This coiistitutcs the decision, order iind judgiiicnt of’the courl. 

DATED: Jaiiuary 5,2009 12 N ‘I’ E R, 

.I. s. c:. 
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