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SIJPKEME COURT OF THE STATE OF NEW YOKK 
0 0 1 J N T Y  OF NEW YOKK - PARI’ 57 

PRESENT: Hon. Marcy S. Friedman, JSC 

X 

.IOSEPN BONGIOVANNI, 

Plain r$L 
Index No. : 1 006 1 2/08 

DECK KNO FQER 

damagcs fi-om defendant Core Gro~ip Marketing LLC (“Chrc”), a real estate 131-olccr-, lor 

commissions for Ihe salt: of various propei-tics. Defendant Core and tlic individual defendants, 

who were officers or employees of Core, moved lo dismiss llic complaint, pursuanl to CPLR 

32 1 I (a)(7), for failure to state a cause of action. In responsc 10 tlic motion, plaintifl withdrew his 

seventh cause ol‘action for relaliation and all caiises ofactioii against the indrvidunl defciidants, 

It is wcll settled that 011 a motion to dismiss pursuant to CP1,R 321 l(a)(7), ”tlie plcadiiig 

is to hc afforded a liberal construction (z, C‘PLII 3026). Wc acccpl 11ic Licts as alleged in tlic 

complaint as truc, iiccord plaintiffs thc benclit of every possible favorable iiifercnce, aiid 

deteiiniiie only whetlicr the licts as allcged fit within any cognizable Icgd theory.” (Lcon v 

Mai-tinez, 84 NY2d 83, S7-8S [l994]. See 51 1 W. 23Yd Owners Cory. v Jeiinifci- Realty c‘o., $18 

NYXJ 144 12002].) 

Plaintiffs coniplaint allegcs that prior to joining defcndant h i ,  he was eniployed as a 
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salcs agcrit for Corcoran and acquired a “substantial and prestigious client base.” (Coinplaint, 11 

10.) l’hc complaint liirther allegcs that “it  was agrcccl that plaintiff had exclusive rights to any 

client that hc brought with him to tlic defciidant finii,” and that “any client which plaintiff 

prociwd cither prior or suhseqncnt [lo] his joining the dcrendant firni was his and his oiily witli 

I-espcc~ 10 the abilily to earii comiiiissioiis from thc sale of real propcrty.” (u, 1/71 12, 18.) 

Tlic first foiir causes of action of the coinplaiiit plcad “tortious interfcrencc with 

econoniic relations,” based cm allegations that cfefcndant “went to contract” on dciils with 

plaintifrs clients and dcpi-ivcd him of commissions ibr thc deals. Thc six111 cause of‘action 

pleads breach of contract for failure to pay plaintiff comtiiissions for the same dcals. 

The brcach of contract cause of action is barred by thc stattite of frauds. (See Z u r ~ r i  v 

Bluniberq, 2 NY2d 547 119571; Gutemian v KGA Accessories, Inc., 196 AD2d 785 [ l “  Dept 

19931.) 

‘I’hc lor-tious interfercnce causes or  action duplicate the breach of contract caLise of action. 

Moreover, interfercnce with prospective ecoiioriiic rclations is maintainable only “when the 

dlegcd iiieaiis employed by the oiic iiiterfcring werc wrongful.” Guard-Eifc Corp. v I’arker 

Tlardware Mfc. Cor-P., 50 NY2d 183, 194 [ 1 N O ] . )  ‘“Wrongful means’ include physical violciicc, 

i’raiicl or iiiisr-eprcscntation, civil suits and criminal prosecutions, and somc degrccs of ccoiioinlc 

pressure; they do not, however, includc persuasion aloiic allliough it is knowing’ly dir-eclcd a t  

intcrrercrice with lhc contract.” (Id. at 19 1 .) Wrongfkl incans also include “conduct for the sole 

puipose of iiiflictiiig intentional liarin” on the plaintirf. (C‘a~vcl Cow. v Noonan, 3 NY3d 182, 

190 [2004] [iiitema1 quotation marks and citation omitted]; Hoesten v Rest, 34 AD3d 143 [I’‘ 

Dept 20061; Miller v Mount Sinai Med. Ck., 28s AD2d 72 [ 1“ Dept 20011.) Plaintifl’s 
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complaint does not allege any such wi-ongl‘ul riieaiis. 

Tlic 1iIth caiise of action allegcs fraud, based 011 the a l l c g a t i ~ ~ ~ s  that dclkndant agreed tlial 

plainti IT woiild bc entitled to all commissions cmanating from any clicnt plaiiitiff’procured heforc 

joining defendant limi, in order “to induce plaintill- to leave his prior firin and so [hat [dckndaiit] 

could utilize plainti IFs contacts in the rcal estate field.” (Complaint, 1/71 70, 78.) 

I t  is well settlcd lliat “[a] h i i d  claim should be dismissed as redundant when it mercly 

restates a bi-each of contracl claim, Le., when tlie only fraud allcged is that the dohidant was not 

sincer-c whcn i t  promised lo perfimi iinder the contract.” (First Bank of the Americas v Motor 

ral- fund in^, Inc., 257 AD2d 287, 291 [ l “  Dcpl X999]. Accord Manas v VMS Assocs., LLC, 53 

AD3d 451 [ 1“  Dept 20081.) Put another way, “a coiltract action cannot be converted to oiic [or 

fraud inerely by alleging thal the contracting party did not intend to meet his contractual 

obligations.” (Rocanova v Equitable Life Assur. Soc’y of the IJnited Slates, 83 NY2d 603, 614 

[ 19941; Krantz v Chateau Storcs of Canada Ltd., 256 AD2d 186, 187 [ 1 ’’ Dcpt 199x1; l-l~~dsoti v 

Grcenwich I Assocs., 226 AD2d 1 19 [ l h ‘  Dcpt 1 C)96], !y dismissed SO NY2d 860.) “By contrast, 

a c m s c  of action tior fraud may be mainlairied wherc a plaiIitiffplcads a breach of duty separate 

koiii, or in additioti to, a breach of tlie contract.. . . For examplc, i f a  plaintilf alleges that it was 

induced to ciiter into a transaction because a defcndaiil misreprcsentcd niaterial facts, thc plaiiitirf 

has stated a claiiii for lraud even though the same circumstances also give rise lo the plaintiff’s 

breach of contract claim.” (First Bank of the Americas, 257 AD2d at 29 1 - 2 9 .  & ccnerally 

Deerlield Communications Coli>. v Clicesehl-o11~li-Ponds, Tnc., 68 NY2d 954 f 19S61.) 

Herc, the complaint allegcs that defendant ricver intended to honor its agrcument to pay 

~~lainti~fcoiiiiiiissioiis oii sales to cliciits plaintiff brouglit to defenclant finn. (& Complairit, 11 
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77.) While this allegatioii would not be sufficient to support a fiaud cal ix  of action, the 

coniplainl also alleges that delendant’s misrcpresentation that it would pay the commissions was 

the induccmenl for plaintiff’s agreement to join the firin. (See id,, 7/78.) Even iissiiniing argucndo 

that lhc latter allegations arc surficicnt to plcad fraud, the cause of action must he clisiiiisscd Tor 

the independcnt reason thal i t  docs not allege that plaintiff sustaincd damagcs differcrit than  those 

sought i n  the brcach of cotitracl caiisc ofactioii. 

Causes of action for breach of contract and fraud “are designed to provide remcdics Cor 

different specics of damages: tlie damages recovcrable for a breach of. contract ai-e meant lo place 

tlie nonbreaching party iii as good a position as it would have been Iiad tlic contract been 

perfoiined; the damages recovcrable for being fraudulently induced to enter a contract are iiicant 

to i1ideiiiniry for the loss su1fered through the induccmenl, c.g., damages for foregone 

opportimilics.” (Manas, 53 AD3d at 454 [intcnial quotation marks and cilatioris oiiiittcd].) 

Plairiliff‘s fraud cause of action iiiiist be dismissed as i t  allegcs daniages only rei- past lost 

con-imissions and therefore duplicatcs the breach of contract cause of action. 

The eighth cause or‘ action for breach of contracl is maintainable. Issites of fact exist as to 

wlictlier there are writings sufficient to cvidencc an agrcement to pay commissions. 

Tt is accordingly hereby ORDERED that defendants’ motion is granted to the following 

extcnt: All causes of action arc dismissed as against the individual dcl‘cndants. The seventh 

cause ofriction (retaliation) is dismissed on consent against dcl‘eiidarit Core. The first thiough 

focri-th ( t o r h i s  interference), fifth (fraud), and sixth (breach of contract) causes of action arc 

dismissed as against dekndalit Core; and the cighth cause of action (breach of contract) is 

sevcrcd and shall continue; and it is further 
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" .  

ORTIEREL) that tlic partics shall appear for a preliminaly confercnce i n  Part 57 oftliis 

Court on February 19, 2009 at 1 1 :00 a.m. 

This constitutes the clecision and ordcr of the court. 
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