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Index Number : 11 363812005 

LOPEZ, CLAUD10 

CITY OF NEW YORK 

SEQUENCE NUMBER : 003 

STRIKE ANSWER 

vs. 

- 

INDEX NO. 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answerlng Affidavits - Exhibits \ 

Replylng Affldavits - . . - '\. . 

Cross-Motion: I$ 

Upon the foregolng papers, it 

Yes [? No 

is ordered that thls 

. _- . 
MOTION D A T E  

O D  3 MOTION SEQ. NO. 

- MOTION CAL. NO. I 
~ 

- 
I 

this motion to/for 

PAPER$ NUMBERED 

L -G - - -  

MOTION AND CROSS MOTION(S) ARE DECIDED 
IN ACCORPANCE WITH ANNEXED OEClslON AND ORDER 

J. S. C. 
MAnHEW E COOPER 

Dated; 

:heck one: 0 FINAL DISPOSITION NON-FINAL DISe0s4TION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  CIVIL TERM: PART 52 

X --_________----_______------_-__-_---------____---------__-------- 
CLAUD10 LOPEZ, Index Number 1 1363M05 

Mot. Seq. No. o(); 
Plaintiff, 

-agai tis t- 

THE CITY OF NEW YORK, THE NEW YOFX CITY 
POLICE DEPARTMENT, DETECTIVE TROY NkGRON 
and POLICE OFFICERS 1-10, whose names 
arc presently tinlciiown, 

DECISION AND O R D l ? K  

Deferidan ts. 
**, X _____---_I_____--_-_l_________l_________---____-------_-__-------_ 

For the Plaliitiffs: 
Lisa J .  I h i z  
Newtnan, O’Mnllcy Jz Epstcin, LLC 
21 7 tjroadway, Suite 500 
Ncw York, NY 10007 

Papci-s and cxhibi ts  considered in review of‘the motions atid ci-oss-motioq\ 

For Deiciidaiit C i t y  01- N r \ v  Yoi-li 
Michild A. C:ii-do/o, Esq. 
Corpot-nlion Counscl 
I O 0  Church  Street 
Ncw Y ork, NY 1 OO07 

Notice o f  Motion: 1 
Noticc of Cross -Mot ion  2 
hrlirmation in Opposition 3 
Rep I y A\8irmatioii 4 
S u p p  I e rncn tu I A m a t  i on in Opposition 
Kcply lo Supplemental Affirmation in Opposltlon 

5 
b 

Matthew F. Cooper, J .  

Plaintiff has brought this action for false arrest, false imprisonment, inalicious 

proscciilion, and a violation of 42 U.S.C. $ 1  983, dl arising Li-om his ai-resl 011 Septcmbci- ‘IS. 

2003, and his subsequent detention. PlaintifTtlow moves for an order pursuant lo CPI,II 3 126 

striking thc aiiswcr of defcndant, the City of New York (“the City”), for willfill and 

coiitumacious disregard of nurtiei-ow discovcry ordcrs of thc courl. The City c1-c)ss-mcj\’cs 12~1- 

siimmai-y judginciit disniissing the conlplaint as to thc false arrcst claiiii only. 

Uc1ck4yr-01 l t d  

This case steins from plainlifl‘s arrest [or the salc of narcotics. On September 2S, 2003, 
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Detective Troy Negon, a police offker working tilidel-wvei-, went to ;1 bodcga located a~ -3G2j 

Broadway, New York, New York. His ptiqmse \\‘as to irlvcstigatc ii:ircotics s~iles hiisecl (111 

iiiinieroiis complaiiils concerning the prcniises filed by the general pitblic. 

llpoii his mival  at the address, Detective Negron approached a gi-o~ip of six iiidividuiils. 

The six consisted of tlic plaintiff, Jason Jackson, Tlioiiias Jackson, Marvin McC‘lanclon, Yo\,aiiiiy 

V i c ri cn t 0, and an i m p  prehendcd JII an. N egro 11 overheard a d ix I g- r ol at cd d i s c 11 s s i o 11 ;I I I 1 o I i 2 t h c 

group and thcn heard the unappreheiided man tell the plaintiff in Spanish to “go get tht: s t u  IT.’’ 

Plaintiff then left 3625 Broadway and rcturiicd a fcw minutes later carrying a white, bascbal I 

shaped object which Ncgron suspected was cocaine wrappcd in plastic. Negroii watched from 

live fcet away as plaintif“ traiisfcrrcd the white object to the unapprehendeci i m 1 1  by a 

Iiandshake/hug type motion. ‘The Linappreheiidcd iiiaii theti gave the whitc ol>.jcct 10 J x u n  

Jackson, who left thc bodega with Thomas Jackson and Marvin McClanclon. Dctcclive Nesi-oii 

followed thesc three men lo their car and bcfore they were able to drive ol’f, Ncgroti aiid liis licltl 

team stopped the vehiclc, arrested the individuals, aiid retrieved a lai-ge amouiit of cocaine I i - o i I i  

the car in  what appcared to be the salnc size and shape as the cocaiiic Ncgivn hiid prcvioLisly 

observed. 

Detective Negron then retuinecl to 3625 Broadway and ail-estccl the plaintilT i tn t l  

Vicnento. Plaintiff does not contest that hc was at  the location on thc date in cjtiestion. Wllat 

plaintiff does dispute is Detective Negruii’s observations and his inlerpretation of the siltintion, 

which he coiitciids led to him being wrongfdly arrested. 

Plaintin‘was subscqucntly charged with the criniiiial sale of a controllcd substance i l l  thc 

l int  degree (l’ennl Law $220.43 [ 11) and indicted by a gi-aiid jury. On .Ianuai-y 12, 2004, .I List icc 
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Brenda Soloff, having rcviewed the mjnutes 01. the grand jury proceeding, [ouiid (lie inclictiiic~il 

slipported by legally sufficient cvidence. Plaintiff, ~ 1 1 0  waivud ;1 trial by jury, was tried 1xIi)i-c 

Justice Cliarles Tejada. On November 17, 2004, Jtistice Tcjada found tlic plaintiffiiol gtiilty O I I  

the sole count in the indictment of crir-ninal salc of a controllcd suhstancc in tht: first degi-ee. 

From the time he was arresled on Scptember 28, 2003, unt i l  hc was acquitted on November 17,  

2004, plaintiff remained in custody. 

Plaintiff commenced this action hy tiling 21 SLtiiiiiions and complaint 011 Scptciiilsci. 7 3 ,  

2005, and thc City served its aiiswer on October 20, 2005. I-’laintiffnow iiioves to strike (he 

City’s pleadiiigs for allcged discovcry violations and the City cross-moves for sLiiiiiii;li-y 

jiidgrneiit dismissing the wrongful arrest claim. 

I. Plaitzt#’s Motiori to Strike the City’s Plwrlitig 

CPLK 3 126 permits the court to strike a party’s pleadillgs 01 parts (liei-cnf ~ ~ 1 i c i - c  21 p ~ ( y  

“refuses to obey an order lor disclosure or willhilly fails to disclose infoi-mation which thc court 

finds ought to have been disclosed.” CPLR 3 136(3). Striking a party’s pleading is an exti-eiiic 

action and only permissible when the moving party has met its burden of coiiclusivcly 

deinonstrcltiiig “that tlic fiiilii-e to disclose was willLLil, contumacious 01- duc to hacl Liitli.” I < O / / I ( / / /  

v. C’ily ($New York, 38 AD31 442, 443 (1st Dcpt 2007). The willfill r e ~ ~ i s a l  01- f.ailiire to comply 

with a discovery order assumes “an ability to comply and a decision not lo comply.” l.)u//ri(/ 1’. 

City oJ’New Yorlc, 127 A132d 459, 460 (1st Dept 19S7)(quoting 3A Weinstein-Koi-n-Millei-, N)’ 

Civ Prac 11 3 126.04). An attempted or pal-tial compliaiicc with a discovwy OI-C~CI-, witlic)LiL 

additional information presentcd, is insufticieiit to infer willfi1l disobedience and will slii-vivc ;I 

motion to strike tlic pleadings. Ilmiriii at 460; T1ioina.s v. McG’ziire Sc!rv. c ‘o rp ,  25 1 AD2d 14s 
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for failing to comply, and iiiability to pi-oduce cci-&ain noiicxistent docuiiicnts, plainti l’ l  I-iiilctl L O  

mcet his burden of establishing a bad faith intent. PlniiitilTs motion miist tlici-cfore be cteiiictl. 

Moreover, plaintilf’f‘has failed to demonstrate how the items that I-criiain oiitstaiidii~y m i ~ l i t  

produce facts upoii which hc could oppose the City’s cross-motion w i h  regard to the false AI-I-est 

claim. See IIomc Suvings Brrrik v. Ai-thzrr Kill ilssoc-iirtcs, 1 73 hD2d 776 (2d Dept 199 1 ). 

II. T/i P City ’k Cross-Mol ion ji) r Sum In ( I  ry JLr&ii i L i t  i t 

Tlic City cross-iiiovcs for summai-yjudgmcnt to dismiss plaintiffs claini of-. l’i~lse xi-cst 011 

the grounds that the ai-resting officcr had  probable cause to ai-rest the plaintif[: A summxy 

judgment motion may only be granted where tlie court dctcrmines that ‘710 material and triahlr 

issue of fact” was presented.” Sillinun v. Twcriticth Ceiitur:j)-Fu.\- Filiti C70rj7, 3 N Y 2d 3 O S ,  404 

(1  957). Whcrc there is any doubt as to the existciicc of an issue, 01- mi issue is ai-gii:hIe, [lit: 

motion [or summary judgment must not be granted. I d ,  For purposes of the  City’s iiiotion, I I I C  

issue before this court is whether Detective Ncgron Iiad probable caiise to ancst the plainti i’f’aricl 

whethei- plaintiff has iiitroduced evidence sufficient to creatc a triable issue of fiict rcgardi ti2 lhr 

cxistence ofprobable cause. 

Tlic cxistence ofprobable cause to arrest is a complete clcfmse to a i‘alsc arrest claiiii and 

where probable cause is demonstrated, such a claim cannot withstand a iiiotioii for- siimm;lr-y 

judgment. Arzeiio I). Mmk, 39 An3d 341 (1st Dept 2007); Mriri-tw 17. C‘irii q f l v ~ i ~ .  Yo/-/<, 33 ATIld  

556, 557 (1st Dept 2006). Probable cause to arrcst exists wlierc “tlie body of informatioii 

available to a police officer ‘ , , ,  would lead a I-casoiiable person who possesses tlic same espci- l iw 

as the oCficcr to conclude, under the circumstanccs, that a crime is bcing ot- was committecl.’ ” 

People 1’. Chihum, 21 1 AD2d 5 5 ,  58 (1 st Dept 199S), ciliiiy People 1). M r R r i q ~ ,  5 1 NY2d 594, 002 
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(19SO). The emphasis in retrospectivcly detennining the existcnce of pi-obablc cause “sliou Id not 

be tiaimwly focused, but ratlier should consider ‘all of the facts and circumstances togcthcr.’ ” 

Mrirrero at 557 (quoting People v. Bigelow, 66 NY2d 417, 423 [l98S]). With regard t o  narcotics 

sale cases, probable cause for a warrantless nixst by a police officer has bccti fowid wliei-i.. l ) i w d  

011 thc lotality ol’tlie circuiiistances, the officcr obscrved an individual i n  a dl-ug-proiic location 

eschaiigc what appeared to the officcr, based 011 his expericiicc and expertise in law en Ibi-ccinclil, 

to be drugs. ,See ~ h h n t ? z  at 5 8 ;  see also Peoplc? 1’. bvilliciais, 255  AD21 131 ( 1  st Depl 1 cNS). 

Plaintiff argues that the sumniaryjud:rmeiit motion to dismiss the fnlsc arrest cl;iiii I c ~ i n n o ~  

be gantcd because plaiiitilf was found not guilty aftcr trial 011 the crimiiial chargc and txcaiisi: 

there are [acts that call inlo qiiestioii the integrity of tlie arrcst. The questioned fhcts include t h a t  

110 drugs or riioiiey wcre found 011 plaintiff at the time of his ai-rcst, Deteciivc Negron cocilcl iiot 

conclusively identify the white object to be cocaine at thc time he saw i t  change haiids, and 

plaintiff was iiot listcd as a criminal defcndanl 011 tlie evidciice bag. Plaintiff fiii-ther argiics that  

Negron’s criminal trial testiinoiiy differs l?om 11;s deposition testiniony and that Negron is i w t  

complctely fluent in Spanish. Plaintiff, however-, does not dispute that tic was at thc I ~ o d c y  ;it 

3625 Broadway on tlic date and lime in question, although he states he was there only to picli u p  

his paycheck. 

Plaintiff poiiits to various weakiicsses in the case that may very well have pi’cvcnlecl h c  

trial court liom finding that there existed proof beyond a reasoiiablc d o h [  that plaiiiliff W;IS suilty 

of tlic sale of narcotics. This is not the same, however, as introdiicing evidciice that 1-aiscs 

triable issue of fact regarding the lack of probable cause to arrest. The strongest ai-suiiicnt 

plainliff iiiakcs with regard lo tlie lack of probable caiisc is tlic asserlioii that Detectivc Ncgron 
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merely suspccted that the white objcct he staled he saw being passed from plainti Iff to the 

uiiappreliended individual was cocaine as opposcd to being able t o  actually ideniiry i t  ;is S L I C I I .  

1Iowevei-, in a probable cause analysis, “the eniphasis should iiot bc nai-rowly lbc~iscd 011 ;i 

rccogiiizable drug package or any other single hctoi-, but oii ail evaliiatioii of thc totalily o l ‘ t l i c  

circumstances which takes into account thc ‘rcalitics of everyday lifc iinfolding before ;I ti-;iinctl 

officer who has to confronl, on a daily basis, similar iiicidcnts.’ ” Gvcrlicinz at 58-9 (qiiotiiis I-)r:.o/)/c. 

V .  C‘cihot, 88 AD2d 556, 557 [Ist Dcpt 19821). 

With regard to the totality of thc circumstances, what is presented licrc is an an-est by ail 

expericiiced police olllccr at a drug-prone location. Detective Ncgroii’s testimony, b o h  ;it 1i-i:II 

arid at his deposition, was that he saw a number ofiiicii, including tlic plaintiff, i n  front o f  the 

bodega and that he overheard a drug-rclated conversation which he iindcrstood becaiisc Ilc is 

conversant in Spanish. He then observed the plaintiflcai7-yjns a white objcct conhining wl l i i t  lic 

believcd to be cocaine, and saw plaintiff traiisfei- thc objcct to the iiiiappi-cliended iiidiviclual. 

Based on his training as an undercover o f k c r  and near-ly three hundred tinclorcovei- biiy aitd h t i s t s 3  

Detective Negron interpreted this to be a drug transaction. Again, Ncgron consistcnlly leslilictl 

that hc followed and arrested the t lmc indiviciuals who hc saw receivc tlic package l i a m  the 

tiiiappreliended man, and that lipon doing so fo~und a large quanlity of cocaine in theii- car. A[ this 

point, he returned to 3625 Broadway to arrest the plaintiff, 

Thesc circumstances, combined with Dctcctive Negron’s extensive expcl-iciice i t i d  

trairiing, providcs a sufficient basis for the officer to havc concluded that tlic plainti !I’ w i i s  ctiy~iged 

iii  criminal activity at the time he arrcsted him. Becausc plaintiff has h i l cd  to prodiice widcncc: 

that sufficiently calls into question the f x t s  giving rise to the arrest, as tcstified to by r)ctcc[ivc 
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Negron, the City has established the existence of probable cause as a iiiatter o r  law. SPLJ Krir17ic3r I). 

City oj'New Y w k ,  173 AD2d 155 (1  st Dept 1 99 1 ); Set' illso Colenzrin v. C'i(y of 'Ncw~ York? 82 

AD2d 200 (1st nept  1992). Contrary to plaintiffs position, Broughlou I). S ' r r / / t . ,  37 NY2d 35 I 

( I  9751, docs not compel a different result simply because plaintiff was found not giiilly aftcr trial .  

In the sarne way that the indictment is admissible as some proof of probable C;~LISC,  plaintifYs 

acquittal is admissible evidence but in no way deteiminativc. 

In light O F  the foregoing, it is 

ORDERED that plaintifys motion to str-ilcc h e  City's plcaclings is deiiicd; i t  is fiii-\hci- 

ORDERED that the City's cross-motion [or siimiiiaryjiidgtiicnt dismissing the exist: o 1' 

action for filse arrcst is granted; 

This conslilutes the decision and order o r  tlic coiii-t. 

Dated: January 9, 2009 

ENTER: 

Matthew I;. Cooper, J.S.C. ~1, 

[* 8 ]


