
Israel Discount Bank of N.Y. v Schwebel
2009 NY Slip Op 30058(U)

January 13, 2009
Supreme Court, New York County

Docket Number: 101357/2007
Judge: Shirley Werner Kornreich

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



- .. SCANNED ON 111412009 

Index Number : 1013!57/2007 

t S M L  DiSCOUNT BANK OF NEW 
VS. 

SCHWEBEL, AVROHOM M. 
SEQUENCE NUMBER : 005 

REARGUMEN~/RECONSIDERATION 

I 
.. _- . . . .- . -. . . 

Nottcm of Motion/ Order t o  Show Causa - AtM.vttm - Exhlbb ... 
Amer Ing  Affidavhr - Exhlbh 

Roplylng AfOldavltn 
- - 

.- . - 
Cross-Motiod @ Yes C No 2 
Upon the forrgolng paperm, It 1. ordmrd thmt thin m o t h  

' Chock one: )( FINAL DISPOSlTlON 0 MON-FINAL DISPOSmON 
Check if appropriate: n DO NOT POST 0 REFERENCE 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW Y O U  
COUNTY OF NEW YORK: PART 54 

ISRAEL DISCOUNT BANK OF NEW YORK, ZDB 
FACTORS DIVISION, 

Index No.:101357/2007 
Pldntiff, 

-against- DECISION and 
ORDER 

AVRAHOM M. SCHWEBEL (dda Avi Schwebcl), 
LEONARD FRIEDMAN, VQLW L O W  (a% 
Wlliam Lo?) & IRWIN JACOBS, 

KORNREICH, SHIRLEY WERNER, J.: 

In this action plaintiff Israel Discount Bank of New Yo& XDB Factors Division 

(“pMntifP) s& to collect fiom cbf&ta on their guarantoes of a $1,779,412.40 &bt 

i n c d  by Timing &up, LIC (“Timing”) under a factoring agreement. By Order dated July 7, 

2008, the court grenbd plainWs motion for smmmyjudgmmt against defendants, guarantors 

of that qpemmt, and refarred the issues of propOrtional damages and attorney’s fcas and costs 

. to a referee for R heaning. Plaintiff now m o w  for reargument of tbat motion on the ground that 

no hearing is required to determine the issue of proportional damagos, because dcfaibts aw 

each jointly and severally liable up to $1,~00,000.00 under their guarantees. Defendant Scbwebcl 

has filed a cxose-motion seeking reargument, and ddcndant Jacobs has filed a cross-moiion 

seeking to renew and rearpc. Plaintiffs motion ia granted and defendants’ mas-motions are 

denied.’ 

‘AAtt this Court issued ita Order gmnting srrmmary judgment on IiabiliQ for pldntiE, 
dofandant Jacobs moved before Justice Judith -he, who is presiding over Jacobs’ s s-ta 
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I: Mal S W u r d  

A party setking reargument must m p l y  with the requirements of CPLR 222 1 (d), which 

(d) A motion for leave to reargue: 

1. shall be identified specifically w such; 

2. shall be baaed upon matters of faot or law dIegedly overlooked or 
misapprehended by he court in damnking tha prior motion, but shall 
not hcludc any mattom of faat not o f f d  on tha prior motion; and 

3. Shall be made Within thirty day after d c e  of a copy of & order. 
determining the prior motion aud written notice of its mny. 

A PW =kkg mmwal must ccrmply with tbe rsquiromantfi of CPLR 222 1 (e), 

which provides, 

(e) A motion for leave to ~nm:  

1. shall be identified spacrfldly as such; 

2. &all ba based upon new facts not offerad on the prior motion itat 
would change tht prior determination or ahall demonstrate that there has 
been a change in the law that would c h g c  tbe prriOr d e t h a t i o n ;  and 

3. shall contain reasonable justification for the failure to presmt such fats 
on the prior motion. 

II, Discwswn and TIEe Court’s RIJlngs 

PlrlntWs Motion For Reargumemt 

Plaintiff m b  e q p m a n t  on tba ground that the Court misappMhtnded the law 

ordering a head& on proportional damages, because the defendants am jointly and severally 

action against Schvvebel, et al. (Index No. 600145/2007), to consolidate the three rcIated action. 
Plaintiff in this case (DB) oppowd and that motion mains pending. 
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liabte under the guarantees. Plahtiff is correct that tht issue of contribution is between the 

guarantors afterjudgment has been en- hr plaintiff, the lander. Xn r a f d n g  the matter to a 

Referee to determine proportimal damagta;, the Court cited the case of SZwdy u. &j?i, 160 

Mitrc. 2d 959 (N.Y. Civ. Ct. 1993). That m e  is pedural ly  inapposite to t h i s  w e  as it 

addressed a gumtor’s post-judgmant suit for contribution from a co-guarantor. Tho principle 

that “[tjhe obligation of o m  of two c o d e s  is to pay the whole debt,” as relied an by the 

court (szl~ra *t 9611, is ~ q ~ n l l y  ap~li~ab10 to this ome, which involva Iwer*ar dt 

aSainst CO-W~~OH who mjoirrtly md ~e~erally liable under the guarantaes. Plaintiffs molion 

is ptd. 

Schwebel’s Cross-Moth for Reargrrmcnt 

Schwebel argucs that reargument is necessary because page 2 of his Guaranty WBS 

missing from the copy fled by plaintif€ in support of its rmrnmsry judgment motion. This is not 

suf5cient to meet the standard for mrgummt under CPLR 2221(d). Hem, Schwebel claims that 

tha missing page 2 “negates” the evidence relied on by the Court to rule that he signed a gu~trvlty 

that, by its t m s ,  was “absolute, unconditlonat and continuing, regardlaas of the validity, 

xcgularity or enforceability of any of the Obligdom.” That page 2 was missing from the exhibit 

does not ahow that the Court “ovurlooked or misapprehmM” a matter of fact or law, and 

Schmkl dots not offer a reasonable explanation, to the con-. The evidence presalltad to 

&M in rmpport of summary judgment established the undiapukd fact that defendants signod 

identical personal 0Uarantaes.l Schwebcl did not Controvert h i s  COnClUSiOn, and dot8 not e\’m do 

’The additional four pages of Ms guaranty are identical to the other guarantees and no 
party disputed summary judgment on the bash of lack of identity. Nor could a lack of identity 
have been shown, as cvldmmd by the actual page 2 now submitted by plaintiff as part of 
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so now, chooshg instead to argue that k c h g  page 2, his guaranty ”may bc different.” Schwehl 

Cm-M~t ion ,  pg. 2. Schwobel has no basis for tbis claim, which is rejected. 

FmhmO% Schwabel’s argument is, Kmytldng, one for renewal, as it seeks 

reconsideration baged on uvidence that was not before the court. Schwebcl did not identify his 

crossmotion as one for rcncwBI, which done is a suEiciept basis for denial. CPLR 222l(c)( 1). 

Nor did Schwebel mention the missing page in his opposition to plalntfff s summary jdgmcnt 

motllon. Aa tho F h t  DOpT!l”ient oxplrined in FoZey v. Rocha, 68 A.D.2cl SS8,567 (1s n q ‘ t  

1979), Y[r]entd should be denied where the party fails to offer a valid excuse for not 

submitting th0 additional facts upon the original application.” See Spectrum Painting Cunlrs., 

Im. v. Kreider Borg FEonnan Gen. Constr. Co., Inc.., 54 A.D.3d 748,749 (2d Dep’t 2008) 

(motion to renew denied where no reasonable excuse provided). 

, Schwebcl makes a second claim in support of requmant that the waiver language 

included on page 2, which the Court relied on to grant summmy judgment, “does not bar him 

from aasecdng countarclaims” based on fraud and bad faith. Schwebel C X O S S - M O ~ ~ ,  pg. 3. 

Schwabel misreads the applicable case law, empially the controlling c8w of Cltibunk Y. 

Phpinger, 66 N.Y ,2d 90,92 (198s). In CWbank the Court of Appeals held that I dafeasa 

alleging fraudulent inducement of a guatanty WBS barred by the w m  terms oftha guarafitY* 

which stated that it was “abmlute and uncondidod irxtspsctiVa of any lauk of d id ;@ or 

dehnac.“ Id Relyhg on Citibank, New York courts have conrristently upheld broadly wordQd 

wivm laMe-ofthis type to pmludc the assertion of defmw to a w t y .  

Schwbel’s completed gmranty. Phhtiff’8 m., Exk H- 

Gcfndt Ch 
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tt. Tesler, 177 A.D.2d 353 (1991); sea also Banco do Est& de SUO Paulo v. Mendes .Tr. I d .  

Co., 249 A.D.2d 137, 138 (1 998); &Herd Ttadifng Cb. v. A & D Fwd Cqp, 292 A.D.2d 266, 

267 (2002). 

As in Citibbank, the factoring agreement and the guarantees were negotiated by 

District COW in WatRM- West Risk W 8 .  v. turnbermens MM. Cas. Co., 3 14 F. Supp. 2d 229, 

236 (B.D.N.Y. ZOW), in construing a brad dlsclrimcr In a guaranty. stated prlnciplea that apply 

‘[Slpecificity is less important where “the draftar and mom sophisticatsd party in 
the transaction now claimJ that the disclaimer Is too broad and not spwific 
enough.” ... [citation omitted] Simllarly, the fact that the clause in question did not 
disclaim defenses to its own validity w a ~  not relevant, kcam the fhaud claim 
assated by defendants did not scnk to &aUtnga the validity of the bond, but of 
the tt-msuctiun memorializad in. the underlying documants.’ 

Id; quoting Valiey Nat’l Bank v.  Geenwich Ins. Co,, 254 F. Supp. 2d 448,453 (S.D.N.Y. 2003). 

Defendants claim that plaintiff engaged in miacOnduct that oauscd the obligor, Timing Oroup, to 

b i n e  insolvent and unable to pay its debts to plaintiff. This allegation goes directly to the 

“validity* and “edorcc8bility’’ of &a obligdona sacurcd by the guaranty and, consequently, 

come within the express waiver language. 

Schwekl’s reliance on the case of GTE Automatic Ehc. 1 ~ .  Y. Martin ’s Inc., 127 A.D.2d 

545 (1“ D a p ~  1987) docs not compel I diffbent d t .  The Court in GTE distinguished tllat casc 

In our cast, while the action is to m c s r  the balanoc due under the promissory 
notes, the notes weru issued in payment for equipment sold d e r  purchasc 
financing agreements and them is nothing, uithar in the agreements or in the notes, 
to pmludo defendant from rcUmce upon h.d as a defense. As stated, the 
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recitation that the notes am "absolute and unconditional" doaa not bar proof of 
fmud in the inducement. 

GT- supra, 127 A.D.2d at 547. Schwebtl's cross-motion is dexliod. 

Jacobs' Crm-Modon to Rmew and~cargul 

Jacob Claim that a decision by Supreme Cuurt Judge Ramos, in the s e p e  action 

kousht bY Pbhm T u  Group, U C  (hdtx  NO. 60023 O/zoo7> for b-ch of the 

mdarlying factoring Wrnmt, is new avidhce that compcls a diffcrant r a t  In this cast. 

Judge Ramos' decision is not "mew evidence" xwgarding plaintiffs right to enfom Jacobs' 

guaranty of Timing's obligation, and even if it were, it would not compel a different muli. 

The procedural history of the procoediw btfore Judge Ramos, although mnfusing, 

shows that be did grant summaryjudgment to plaintiff in W action on its cldm that Timing 

breacbed the factoring agreement The menb of Thlrqg's counterclaims, which allege braoh of 

the same factoring agreement, were not adjudicated. Judp Ramoa stayed entry of judgment 

pending msolution of plaintiff' E f M k r  motion for summary judgment on the counterclaims. Thc 

delay resulted h m  Timing's late filing of an Answm to the Complaint. Jacobs infers from tho 

stay b t  Judge Ramas bcljcvcs T u ' s  comtcrclaixns have merit. Yet Jacobs' inferax% is 

unsupported by the h t s  and iacongrwus in light of Judge Rarnos' dacision to stay dismvery 

ptndinp decision on plaintiffs motion for sumrnary judgment on the counterclaims? Tn any 

event, th &on pending More this Court is on the gwmtws, which contain an exprcss wuivar 

pmcludfng Jacobs from raising the defensts and counkrclah 

other matter, n e  factoring agreement does not contain the Same waiver hgUa6e. 

r a i d  by Timing in the 

3 s s  cow fi~ed j u d s  Rfrmos' decision of 1/7/08, and the transcript of a 1ono/o8 
hearing, 
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Nor does Jacobs' reliance on the Federal casc ofJP Morgan Cham Bunk Y. Libwty 

Mutual fmurartce Company, 189 F.Supp.2d 24 (S.D.N.Y. 2002) compel a different rtsuli. P 

Morgan is persuasive, not cmtmlllng authority, and is distinguishabla from this case, as wcll as 

the contrdlling New York Statn authority on this issue. Ses eg. Cftibad v. Plaplngw, 66 N.Y.2d 

90,92 (1985) and itm progeny, disc& supra. As explained by the District Court in WustRM- 

Waft RkrRMhs. v. Lumbsnnens Mut- Cas. Co., 314 F. Supp. 2d 229,235-236 (S.D.N.Y. 2W), 

In JPMorgpn, dsfendants bad iwued bonds to gumrnntma what they balisvd w m  
sales of gaa and oil by Emm Corporation to Mahonia Limitd and Mahonia 
Natural Gas Limited ("Mahcmia"), In d t y ,  according to defendmb, the 
transadom were simple loans from plainWs prodmassor, the Chase Manhattan 
Bank ("Chase"), to Enron, which were disguised as asset d t e  so that Enron could 
book them as revenue. Chase loaned Mahonia tha money to purchase thc aad 
oil from Enron, and Enron secretly a p e d  to repurcbast the same gas and oil from 
Mahoni~a-controlled entities, at a priw qual to what Mahonia owed Chase. 
Defendants claimed that only by di~guising the loans could Chase and Mahonia 

, induce tham to gummtee the transactions. .., The court held that broad disclaimers 
in the bonds did not waive thia claim of hdulent inducammt. ,.. This conclusion 
was basmi lar~ely on the fhct that when the defendfmts had negotiated the 
disclaimers, they wore completely unaw~tre that other parties were negotiating 
separate agreements that t m n s f m d  the m t  sales into loans. 

Id JPMorgan is limited to its ax- factual s d o ,  which at its cure, involved the naturc of 

the underlying transaction baing guaranteed and the txistanw of secret transactions material to 

dealing under the factoring agreement, and not tha natura of that agreement or the existence of 

secret transactions that would have bum mataid to his docision to guaranty it Jacobs' motiaii is 

ORDF,RED that plaintiffs motion for reargument and for entry of judgment in the 

amount of $1,000,000.00 against dcf'wndants jointly and werally, toflthcr with inmst  Avmr 
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January 11,2007, is granted; and it is furthar 

ORDERED that only plaintiff’s claim of attorney’s fees and costs will be m f d  to a 

Sptcial Referee to hear and report with recclmmendatiotls, except .that, in the event of and upon 

the fling of a stipulation of the partias, the Special, Raforee shall detCrminc the aforcsaid claim; 

and it is further 

ORDERED that defendant Schwebul’a modon for ramgumant is denied; and it is flrlha 

ORDERED thut dofadant Jaaob’s d o n  to m o w  and im dotried; Md it io 

further 

ORDERED that a copy Of tbis order shall be served upon the Clerk of the Rcfercncc Purt 

(Rm. 119) to arrange a date for the rcfomncc to a Special Referee; and it is fbrther 

ORDERED that the Clerk shall noti@ all parties of tha data of thc haarinp; and it is 

fbrthar 

ORDERED that the Clerk shall enter Judgmml accordagly, 
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