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- a g a i n s t -  

ONE H K Y A N ' T  PARK, L L C ,  TISIiMAN CONSTRIICTIOFI 
CORP., C O R N E L L  CO., T N C .  A n d  J O H N  F. 
ERERTH ASSOCTATES,  I N C .  , 

T h i r d - Pa r I: y P 12 in Ir. i f f s , 

Tndex No. 
600282/06 

Mot i n n  Sequence N o .  
003 

Th i r d- Pa r t y 
Tndex  No. 
5 9 0 2 7 t; / 0 6 

- a g a i n s t -  

WALTER B .  TOLUB, J. : 

By irhis mot ic in ,  pl ;-ii.nt.if:s move pursuaril .  t.0 (3PLR 2221 for 

l e a v e  1 - 0  r e n e w  that. p ( - ) r t : i o n  c ) I  t l lis c n u r t . ' ~  J i i l  y 31 , 2008 

Decision and Order t ha t .  d e n i e d  p l a i n t i f f s  l e a v e  t o  amend t h e i . r  

Rill. of P a r t i c u l a r s .  13e fendan t s  One E r y a n t .  P a r k ,  LLC ( B r y a n t  

P a r k )  , T i s h r n a n  Sor,ist_r,ucti.on Corpora t i  on 01 New Y o r k  (Tishman) , 

arid (.:orriel 1 ,cd C'ompany, In(:-*. (Cornel 1) crc)s:;-mr?vp fnr leave t.0 
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r e e t r q u ~  that porti on of t h i s  ccjurt's D e c i s i o n  and Order [ .ha t  

denied those defendants: (1) dismissal of  p l - a i n t i f f s '  common-law 

n e g l i q e n c e  and r ,abor  L a w  9 200 cl-aims;  and  (2) an  order of 

e n t . i  t.lemcnt. to cont . racI .ua1 indemnj. f ic :a t . ion  a s  < l q a i r l s t  c:o- 

c lefenddriL J o h n  F. Ebert:h Assoc' ,at-es,  In t -  (Ehe r1 .h )  . 

F o r  t h e  reasoiis :;I.ated be-ow, p l . a i n t i f f s '  m o t i . o n  is denied. 

Additional ly, defendants' c . ross  mot jon  f o r  leave t o  reargue  this 

cour1:'s July 31, ;!008 Decision arid Order i.s (granted, and iupori 

rc3rqimicnt. ,  thc co:~rt . .  a d h c r e s  :.c i t s  original Decision a n d  O r d e r .  

Background 

Monetary damaqcs a r e  s o u g h t  in this a c t i o n  based upon an 

a l l eqed  Sppnternhei- 26, : 2 O O S  cori:i;triictiol? a c c i d e n t . ,  in which 

p l a i n . t i L f  Gin(., S p a t o l a  ( S p a t o l a )  , an employee o f  nnn-par t .y  

C i v E t t i >  Cousins ( C i v e t I r a )  , w a s  i n j u r e d  by a s c a f f o l d  t h a t  t -oppled  

~ v e r  onto him. Plainti ffs a l l . ?ge  that., as the result of t-he 

s c - . a f f o l d  hil:.tinq .$pa t .c ) la ,  he si.iffered i n j u r i e s  to h i s  h e a d ,  back ,  

] .e f t :  s h o u l d e r ,  and d r - 1 ~ .  

Ar::c:ordincj t o  plaintiffs, C i v e ' t t a  had been h j  red  by Tishman ,  

t.he manaqer o f  corist.ruction a t .  a commerci.a1. ofrice b u i . I d i n g ,  

o w n e d  by Rryant. P a r k  arid l o c a t e d  at 42" ' and /I?I''' C; t: I e et s , b e t w e e n  

Broadway and t-he A v e n u c  of t.he Americas, 1 1 1  N e w  York, N e w  Y n r k .  

Def~!rir:Iant C o r n ? l .  1 W A S  t h c  siihcontractor ret:aliincd to e:rec.L s t e e l  

c o l u m n s  at the si.Le, and E b e r t h  w a s  hired b y  C o r n e l l  t o  perform 

s u r v e y i n g  diii-. i e s .  F1 a in i .  i FEs . ? e e k  t o  recover rnonel.ary damages  
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a g a i n s t  a I I 

a s  well as f n r  v i o l . a t i o n s  of Labor Law 5 5  ? O C  and 241 (6). 

defendari  t..s ~ i i i d e  r the theory of (:orrimon-law r1eg.l-igence, 

In a Decision and Order d a t e d  J u l y  31, 20138, t h i s  cOUKL 

d i s m i s s e d  p l - a i n t i f f s  ' common-law negligence a n d  Lab(7r  L a w  5 200 

d a i m s  a y a i n s t  Coi-rleJ 1, di.srnj.ssed p l a i n t i f - f s '  Labor Law S 241. (6) 

c l a i m s  aq-ai ns t :  a l l  d e f e n d a n t s ,  and  g r a n t p d  c o n d i t i o n a l  

c:ontractunl i n d e n 1 n i f i c a t . i  on 1 . 0  Cornell as a g a j n s t  E b e r t . h .  

P l a i n t j f f s '  c i r i g i n a l  cross mot.ion to amend their May 1 9 ,  

2006 Bill of- Partirular.5: was denied because no proposed  amended 

E i  11. (ji PaLI . iClJ1di - .?  wa3 nLtach~d to t . h e  mo t ion  p a p e r s .  In 

deny inq  p3.a.i rit..i.II:-i' cross m o t j - o n ,  t > h i s  court nolled that. the new 

proposed v i o l a t i n n  ( O F  r e g u l a t i o n  12 N Y C R R  23--5.18 [h] ) , w o i j l d  

have been a p p 1  j.cab:I.e to th? f a c t s  ri n 1:hi.s action. A s  such, t h i s  

court. qave 1:)1 FJ i 1 - i t - i  ffs t he  cipportur1it.y 'to renew t h p i r  appl i r:al.ion 

upon t.he p r e s e n t a t i o n  of propel: papers. 

Discussion 

Plainti f f s  and d e f e n d a n t s  seck renewal and rearqurnent ,  iinder 

, ,  1 . h ~  p r - i~v  ~ s i 0 t - 1 ~  u t  C P L R  3 7 3 2  (cl I and (e) , r e s p c : c t . j . v e l y .  

M o l :  i r : 2  t:c Renew 

Pursuant to CPL,R  2221 (c) (2), a motion  for l e a v e  to r c n e w  

" s h a l l  be b a s e d  iipon new i a c t s  n o t  offered on the p r i o r  rnot.ioi-i 

t h a l .  would c h a n g e  t h c  ;-I?- -i c>l.* d e t e r m i n a t i o n  or . ~ h d l  1 c len ions t r a  te 

t h a t  t h e r e  h a s  beer ii (::l-ianqje i n  t.hc l a w  that. would c h a n q e  thr 

p r i o r  dcLermination - I' A d d i t . i o n a l l y ,  L.here ri. s r? requirement  that 

3 

[* 4 ]



t-tlc p a r t . y  or parties requesting s u c h  I.eave p r o v i d e  “ reasonab1 .e  

j i1s t : i f ica t ior i  I - o r  the f a i l u r e  t o  p r e s e n . t  such facts o n  t h e  p r i o r  

motion.” See C P 1 , R  2?21 ( e )  (3) . 

T h i s  court. h a s  p rev io i . i s ly  o r d e r e d  that p ’ l . a i n t i f f s  would bP 

g r a n t e d  leave renew upon p r o p e r  p a p e r s .  ,Scc Not:..Lce of Mol-:ion, 

Exh.  C .  P r o p e r  pc7pe1-s i n  t.1li.s i-nstarice would i n c l u d e  r7 copy of 

tl1e proposed Arneiided ai 1 I of P a r t i c r l l  2 2 3 ,  specifically naming a 

v i o l a  Lion of the  p r o p e r  T r i i l u s L r i a l  Code sect..iori. P1a in t . i . f  fs have 

now p r o v i d e d  thi  .s coiirt w i t h  a proposed E i  1 1  (>:E Parti culars t h a  I.. 

i n c l u d e s  a n  a1 Leqat./i.(:~n of a vj n l a  tion of 1 ? N Y C R K  23-5. 18. 

P l a j n t i f f s  ! . I I L M  s c c k  I e i n s t a t e r n e n t  of  their TIdTjbor Law S: 141. 

( 6 )  r:Iai.rris a g a i n s t  Bryaint P a r k  and  Tishman. 

However, p l a i n t i f f s  have n o t  submitted all of the p r o p e r  

p a p e r s ,  a s  required h y  s t - a t u t e .  I n c l u d e d  m u s t  he c? r e a s o n a b l e  

- j i i s t . j . f i  cation as tc w h y  the p r o p e r  paper:; weie riot i ncl.1.1ded w i t h  

t h e  prev  ious m o t i o n .  S w  C:PT.,R 2271 (e) (3) . Instead, t.he 

plaintiffs r.eii_eral.e t h e i r  oriqinal assertion t h a t  the languaqe 

of the a l l e g a t i o n s  in r5e May 19, 2006 nj.l.1 of Ear t j . cu l a r s  “was 

e s s e n t i a l l y  w h a t  i s  ment i oiled -1-1 Rule 23-,5. 18” ( s e e  A f f i r r r i d l I . i  o n  

i I i  SupporL of M d r  ioi? tr? ATrPri(:.i H i l l .  of P d r t j . c u l . a ~ ~ s  and t.o 

R e l i r i s t a L c  thc 5 241. (6) Claim, 7 3 ) ,  and t h a t ,  L h e r c f n r e ,  t h e r e  

j.5 n o  p r e j u d i c e  to d e f e n d a r r t s .  

PI a i n t i f f s  f a i l u r e  t io  p r n v i d e  a r e a s o n a b l e  justification, as 

recquirerl by :qt..al.ilt:p, Is fatal t r c  t . he i  r r p n c w a  1 m o t i o i i  - 
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Geriel.-al ly, I' I.rl e n e w a l  i s  not available a s  a secorid (:hdnCel f O T  

part.:i.es who have  n o t  exercised due d i l i g e n c e  i n  m a k i n g  t -ke i r  

fj.rs1: fa(:tua]. p . r e s e n t a t j . o n .  I '  Chelsea Piers  Mgi: - v Forest K 1 . e ~ .  

(.:(>l'p., 281 Ar)?<: j  2 5 2 ,  952 (1st LIept ? 0 0 1 . ) ;  sei? d 7 : ; C  NYcy 'L  .19$79-3 

Trust: v .I14 T e n t h  Ave. ASSOC., i n c . ,  44 AD?d 576 (1st Dcpt. 2007). 

This court h a s  already q i v e n  p i a i n t - i f f s  a "sec:.ond b i t c  o f  t.he 

app!.e" by a l l o w i n g  them 1.eave t o  renew upon proper- papers. I n  

t h e i r  i n s t a n t .  m n t . i c ? n ,  p l a i n t i f f s  have n o t  done so. " P r o p e r  

pdpers ' '  i ricludes I.he rn i . r i i r r id1  requi remcnt . s  prcrv:i rled f o r  u n d e r  C F L R  

,1721 (e) . T h e r e f o r e ,  p1 d i n t i  .[:SI m o t i o n  j .s dieni .ed .  

Motion to Rea.rgue 

Under s u b s e c l : i o n  ( d )  (T!) , 1.eave to rearque m u s t ?  be "based 

upon mat. ters  of f a r l - .  01' h w  a l l e q e d l y  o v e r 1  aoked or 

m i s a p p r c h e n d c d  b y  t h e  court. i n  d e t . c r m i n i n q  t h e  p r i o r  motion, but.  

s h a l l  not i r ic l .ude  any  mat . te rs  of fact. not offered on the p r I n r  

mot,ion. ' I  T \ r J c l i t  i orial I y ,  any such m o t i o n  "shall be made w i t h i n  

1.11ir-ty day:; a i t ~ ~  :+er-vice of a copy of the order  d e t e r r n i n i r i g  the 

p r i o r  m o t i o n  ancrl ino,tice o f  ent.- ,-y.  ' I  C P L R  2221 ( a )  (3) . 

E b e r t h  a:;scrts c h a t  B r y a n 7  Park, Ti shman, and Cornell's 

cross m o t i o n  was f i l e d  i n  21-1 u n t i m e l y  rnannci- a n d  should be d e n i e d  

on t h a t  b a s i s .  A c c o r d i n q  t o  t h e  a f f i d a v i . 7 .  ;it.t.ached .to 

p l . a i n t i f f s '  j . r \ s t a n t  m o : _ I . o r i  p i ipers ,  Lhey were served hy mai 1 (311 

A u g u s t  4, 7008. T h e r e  .i s no quest. i .on t h a t  t h e  f i l . j . r i g  took p l a c e  

w i t h i n  30  d a y s  of i . h i  s c-oiurt 's Ju1.y 3 3 ,  2008 Decision and O r d e r  - 
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' r h e r e r o r e ,  f~x:  1.he purposes  of C P L R  2321 (d) ( 3 )  defenda l - I t s '  

cr'oss motiiori WCIS t i m e l y .  

As respec ts  the f i l i n g  of a response  t.o a mot- ion,  CFLR 221.2 

(b) rcquj re:; ' I  [ a ]  not..i.r,e of m o t i o n  and suppor t . i .ng  a f f i d a v i t s  

sha1.1 he served at. least. e i g h t .  d a y s  before .the t-irne at. w h i . d i  the 

rnotion is nol-.iccd L . o  be h e a n d .  ' I  When a n  a d d i . L i o n a l  f i v e  day.5 are 

a d d d  f o r  w h e n  m a j . 1  i i i g ,  t . h e  August 1 8 ,  2008 r e t u r n  d a t e  t h a t  

p l a i n t i f f s  r lhnse  was w i . t h i n  t h e  m i  nimum t . i m e  l i m i t s  a l l ~ w e d .  

CPLR 2 2 1 5  r e q u i r c s  ,? crc3ss mot- jon  to be filed at. l e a s t  three days 

p r . i o ~  to thc I - P ~ I I Y I ~  riati-. . 

By coinc i .dence  as respects t h e  t imi.ng of t h e  instant m o t i o n  

and cross m o t i o n ,  Lhe  pdrties to this action h a d  a confercnce 

sc l - i edu led  on A u q u s t .  1 5 ,  2008. At that c n n € e r e n c e ,  defenda1it.s 

r e q u e s t e d  a n  e~( : j  :j ournmcnt of the m o t i o n  I s r e t - u r n  d2t.c i u r i t i  1 

September 8, ?(,OH. That. reques t  was denied, however, ILhis  court 

d i d  h e a r  o r a l  a r y u m e i - i t  on the instant m o t i o r - 1  and cros:; mot.ion on 

September  5 ,  2 0 0 8 ,  a ~ d ,  a t  that. I I i m e ,  aq rced  t o  address the 

rrieri t..s c1.f t - h c m .  'There w a s  enouqh t.irne o f  ;i11 p a r t i e : ;  to address 

a l l  t h e ?  issues A n d ,  .LL W < ~ I S  w i t h i n  ILhis C O U K - ~ ' : ;  d i s c r e t i o n  to do 

so. Si+e Wal .ker  v M e t ~ o - N n r t h  Commuter .R. R. , 11 A D 3 d  339 (1st 

Dept 2004) - Tl ierefoxt - I ,  t . n i  s c o u r - t  holds t . ha t  t h e  cross motion 

was timely f j  l e d  a n d  w i l l  be addressed hereri .n.  

In t h e i r  m o t i o n ,  d e f c r 1 d a n t . s  f i r s t  c n n t . e n d  t h a t . ,  in it.s I T ~ ~ l . y  

31, 2008 I3ec.i:; 1.01-1 3 r i d  C)r~er, t h i s  c o u r t .  m i  srnris'lirued t h e  cvi dence 
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as resy>ects p 1 a i . n t . i  f f s  I 

cl.aims. Spccifically, defe1 idan t . s  a s s e r t  t.hat t.he c o u r t  

mi s(-.onstruec-j. iihc: evider icc  p r o i r e r e d  rPgardil-icj the o p e n i n g s  i 17 t h e  

.f 1 n o r ,  which may h a v e  b e e n  d p a r t  01 t.he i:i.>llaps(+ o r  the 

scaffolding that allegedly 17i.t. S p a t o l a .  D e f e n d a n t s  aver t h a t  t .hc  

c : o u r L  shoi.ild kldive d e t e r m i n e d  t h a t  Bryant .  Park and T'ishmarl had  no 

( :onst . I -ui . t ive or act1.1a 1 l l i:>Licc of the p o s s i b l e  dange rous  c o n d i t i i o n  

in the floor. 

c-ommon-law neyliqence and L,abor  L a w  S 200 

"A r n 0 t . i  on f o r  rearqument, addressed to t .hF  di .s(:reLion of the 

C:C)II r t., i s designed t .o ;3 C L o r d  irl par t . y  a n  oppo-r t u n i t y  to e.s I-.ahl.ish 

that I.he c o u r t  OVCI-1  ooked or misapprehended  the r c l c v a n t .  f a r t s ,  

or m i s a p p l i e d  a n y  controllinq priilnc:j.pl.e 01 h w .  I t s  pi.ii:pose is 

not-. 1 . 0  serve as a v e h i c l e  to permit t ,he u n s u c c e s s f u l  p a r t y  t o  

argi i?  once a g a i n  lihe v e r y  questions previously dcci.rrled. " Foley v 

R o c h e ,  68 A D 2 d  .5.58, 56'1 (1st Dept 3 . 9 7 9 ) .  

This court. dcscr i  bcd i.n d e t a i l  in i l s  J ~ l y  3 2 ,  2008 k ! c j  sinn 

a n d  Ordcr why thcre a r c  mater j .a l  q u e s t - i o n s  of fact as t.0 whetki: :r  

01' not:  Lheu-e W A S  a d a n g e r o u s  condition at. thc const:.rucI:iori s i t e ,  

and w h e t h e r  or n o t  Rry t3? t  F a r k  a n d  T i s h m a n  hacj. n o t i c e  or should 

have hdcl n n t . i  (:e; of j . t . .  A r i ( l i  t i o n a l l y ,  t h e r e  arc m a t . c . r i  ~1 

q u e s t i o n s  of f -ac t  as t.0 h o w  l o n g  the h o 1 . e s  i r - I  the  f l o o r  had 

existed at the site, a r id  at whak point :  su(A-1 1101.c~ had b e e n  

uncovered  p r i o r  t_c spatola's alleged ac.c:j.derit - 

T h e s e  i s s i . i ( - . . ?  w i l l  r-ir)!. h~ rehashed here - 
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b ' n r t h e r ,  a1 : h ~ o ~ ~ q h  d e t e n d a n t . s  d i d  attempt to af fi >: p o s s j  ble 

blame for Spatola's a l . l e g e d  i n j u r i e s  o n  Eberth i n  t h e i . r  o r i g i n a l  

motion, they d i d  n o t  asser t .  that Eberth's c o n d u c t  as r e s p e c t - s  t . hc  

scaf Loid  was a :-;iiper.ceclir~iq act t ha . t .  wou1.d absc) lve t h c m  of 

.I i a h i  I j, t . y .  A 1 n u t i o i - i  I .o r e a r g u e  a court 's clecisi on a n d  o r d e r  does 

riot "serve to prov ide  a p a r t y  a n  o p p o r t u n i t y  t o  advance  arguments 

d i - t f e r e n t  from t h o s e  t e n d e r e d  on t h e  n r i g i  n a l .  application. 'I .Td. 

at 568. This COIML, will n o t ,  t h e r e f o r e ,  e n t e r . l : a i n  this new 

t h e o r y  i i i  ?.hi s r n o t i  O T ~  I.n reargue. 

F i n a l  ly, defendants m a i n t a i n  t h a t  th i s  c c u r l .  was j .ncorrect 

in f a i l i n g  I:o f i n d  that B r y a n t  P a r k  was t h e  "OWNER" for- t h e  

p u r p o s p s  of c o n t r a c t u d  I i n d e m n i f i c a t . i . n r i  a s  agai.risI: E b e r , t h .  

Adciit j .ona.t . ty,  ac :~r :ord inq  to d e f e n d a n t s ,  " i t  i.3 e n t i r e l y  

i n c o n s i s t e n t .  f o r  t h e  Court t.o f i n d  [Bryant P a r k ]  to be the 

' o w n e r '  f o r  Labor L a w  1 . i a h i l i . t y  purposes but not .  n e c e s s a r i l y  the 

'OWNER' f o r  i n d e m n i t y  purposes. I' See A f f i r m a t - i o n  o f  Mel..i.ssa R .  

C a l l c n d c ! r - L c c ,  ii 11 41 9 . 

i ' k f e n d a n t - s  a t - (?  c n t  i r(1l.y j n c o r r e r t .  i n thFii  r a:;sei-t. ion:;. In 

ILhe law, t h e  same word c a n  be d e f i n e d  .in d i . r F e r e n t :  ways in 

differenl d o c u r n e r i L s .  It is u n c l e a r -  from the proffered documen t s  

whether o r  n o t  L . h i F  is s u c h  a case .  The word "OWNER" is 

capita.Li2ed i.rl t.he Purchase Order t h a I .  was pr-off 'ereci  in suppc>11. 

of d e f e n d a n t s  I or.i .gj .nal  m o l l i o n  - r Jn fo r l :una te ly ,  t:here was tno 

e x p l a n a t i o n  as to t h p  hj .ghl  i g h t e d  a n d  d i  f f e r E n t . i  a t e d  word  "OWNER" 
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i n  the :  p o r t i u r i  o f  th(.: Purchase Order t h a t  was p r o f f e r e d .  

contractua 1. I . anquaqe  t h a i .  must be suppcirted by doci.iments t-o 

rccciv~ a n  o r d e r  of entj tl emenl: t.o c o n t r a d t u a l  i r ~ d e m n i f  i c a . t i o n  on 

m o t i o n .  

T h i s  i s  

I r i  c o n t r a s t ,  when d e t . e r m i n i n q  w h e t h e r  or r i o t  a n y  of the 

p a r t c s  was , ~ n  " o w n e r "  w i . t h i r i  th? meaning of t.he Lahor T , a w  i n  t-l-ie 

or; yi n a l  mo t - ion ,  t h i s  roourt 1 ~ ~ ) l ~ e d  to the d e f j  n i l r i o n  i n  Labor Z,aw 

315. Under Lhat. d e f i n i t . j o n ,  an o w n e r  i s  ' ' t h e  ownpr of t h e  

premises,  o r  t.he lessee o f  t h e  whole t h e r e o f ,  

charqf: of  t h e  p ropc r t -y  . 'I 

or t h e  agent i n  

The d i f € e r c n c e  betwc.cn t h e  word "OWNER" in t h e  P u r c h a s e  

Order a n d  the  word I ' o w r i e L ' '  in !:he Labor Law may, in fact, he nnri-  

exi s t . en  t, b u t  qiveri t.he proffered document-s ,  i t  i s  j . m p o s s i b l e  t..c 

tell. T h u s ,  questions of Facl: r c m a i r l  precluding 'I'.his c o i ~ r t  

o r d e r i n q  cor i t . rdc : t : i . i a l  i n d e m r i i f i r a t i o n  to B r y a n t  a n d  T i . s h m a n  from 

Eberth. 
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2008 Decision a n d  O r d e r  is g r a n t e d ,  and upor) ~earyument, [ h i s  

c o u r t  adhe res  to 1 . t ~  prevj.ous Decision and O r d e r .  

Coi.in.sr~i1. f r ~ v  I:.l-ie pa r t . i e s  ar-e di-rected to a p p e a r  for a Pre-Trial 

(:.:r:>nf-e.rf::-lce 011 February 20, 2009 at 11:OO a.m. i . r i  TA P a r t  15, Rnorn 

335, 60 C e n t r e  Street, N e w  Y o r l c  New York. 

ENTER: 

1301~. Wal . t e r  h .  Tolub  J. S. C. 
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