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Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
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Cross-Motion: Yes % NO 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COIJIiT O F  THE STA‘I’F O F  N E W  Y O K K  
COUNTY O F  NI+;W YOKK.: PART 5 

MARSH ALL C; I i  E N I3 ERG , 

BOVIS LEN11 1,TIASG LMB, INC.,  
TI-IE J O I I N  GALT C‘ORI’., KEGIONAL 
S (.’A I+‘ FCT) L I 1 I N G AN D I-IO IS T I N G C‘O . , G K E G 
RLINN, individually and ;is 3 bciiclicial owncr 
and officcr of Tlic Jolm Galt C‘oip and licgioiial 
Scaffolding Sli 1 loisling c‘u., I’AIJL MAZZUC‘C‘A, 
Individually and as :I benclicial owricr and ol’licer 
of the The John Galt Chnipaiiy and Regional Scaffolcling 
& Hoisting (lo., RODERT HALLIC’K, J A M E S  FOLEY, 
JOSEPH LUCCHESE, a n t i  .IO1 IN arid JANE DOES 
“ill lhrougtl “ 1  0”’ 

-X 

Jiidcx No. 
11326hA18 

Mot. Scq. 00 1 

Plai titiff, Marshall Greenhcrg, brings this action allcgirig claims for 
di scr i ni i n at i o 11 and w h i s t I eb I ow cr 1.c tal i at i o 11 . G r ccn bcrg c la ill is tli at, wh i 1 e work i ii g 
as an operating eriginccr-, operating exterior hoists or elevators at the foi-tiicr 1)cirtsclic 
Bank building adjacent to tlie World ‘J’rade Center sitc, locatcd at 130 Liberty Sti-cct, 
(thc “Site”), he was subjcctcd to discriininatoi-y liarassmerit because ofhis Jcwish hit11 
mci perceived health status and to retaliation Ibr- coniplaiiits lie niade to his cmploycrs 
and others about allcgcd illcgal and ~ i t m f i :  condiict and conditions hc witncsseci at the 
Site. Tlic District Attorney Robert M. Morgcntliau (WC n A ” j  iiioves to ( 1  j intervene 
in thc proceeding put-suatit to CPLK 5 I O  12(a)(2) or CPLK 5 10 13, arid (2) for an ordcr 
gr-aiitiiig a l‘iill stay of the civil pi-occcding in this court pirrsuant to CPLK $220 1 , mtil 
after tlie completion of‘a Grand JLKY investigation into the August 18, 2007 Dci.itschc 
B a i i  k f7 r c . De f c i i  d an t Kc g i o 11 a 1 S o a ffo Id i I I g a I 1 d 
Hoisting Co., Itic. ( “ R X H ” )  submits a i 1  aff7niiation in respoiise to tlie DA’s motion, 
stating that RSCH docs not oppose the motion, N o  other party siibiiii ts papers. 

PI ai n t i ff o p p o s c s 11-1 e 1110 t i  o 11. 
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Hcgiiixiing in March 2006, GI-ceii bcrg was ciiiploycd by defendants Hovis Leiid 
Lease I,MB, h c .  (“Hovis”) and thc lolin Cialt C‘or-p (“Galt”) to run onu of fiwcxterior 
hoists erccted at tlic J)cutsche Bank B~iildiiig to delivcr- men, tools, niachinery, and 
nizitcrials to and li-om ttic various floors of the building. The L)cLitschc Bank biri Idiiig 
was 011c of tlic buildings xcverally damaged by the icn-orist attacks of September 1 1 ,  
200 1. 111 2004 LMDC‘ pili-chased the Deutsche Bank building for the pur-pose of 
abating and demo1 ishing it in its cntii-ety. The conti-actor defendants were all, i t i  oiic 
way or another, corincctcd to the demolition and dccontaii?iiiation of‘that building. 

A fire brokc out a t  tlic I)cutxchc Bank 17ilildir1g on A ~ i g ~ i ~ t  18, 2007. A Gimd 
Jury investigatioii was cc)i7iiiiciiccd in corilicction with thal fire. Therc are dlcgalioiis 
that tlic C‘ity ~3rNc.w York (“C‘ity”) was riegligciit in allowing contractor-s to supervise, 
Inxiage arid conduct the project who wcrc unqiialificd and in ncglecling to conduct 
rcqiiircd inspections or io respond adcquatcly to safety violations. 

Aiiioiig plainti fl’s many allcgations against the defendants ticre, tic claims that, 
throughout the time he worked at the Sitc, workers cinploycd by Bovis, Galt arid 
Regioiial, aiid supervisors o I’ thosc cntitics participatcd in or were awu-c of conduct 
i i i  c 1 i r  cii 11 g cii s c r i ni i ii at o ry and liaras s i ii g j o k e s , c c3 i i i  iii cii t s , ai 1 d b cl i a v i or d i rcc t cd 
towards his Jcwisli hcritagc and pci-ceivcd health status. Plaintiff further asserts that 
hc suflcred these iti.jurics, at lcast in part, bccausc Iic obscrvcd at id  rcportcd numerous 
safety hazards and violations in  the coui-se uf the  work at the Sitc and coopcrated with 
visiting inspectors. Plaiiiti ffnlso clainis that his fk-ing i n  A u ~ L ~ s ~  2007 was rctaliatory, 
that he was again subjccted to hwassiiicnt and threats Lipon his re-hire i n  April 2008, 
atid that he also suff‘crcd a diminishmcnt of income and received less favorable 
ti-catm et i t and work i i i  g c c m t  i t i  011 s . 

The D A  has coiiiiiie~iccd ii Grand JLUY irivcstigatioii in conncction with tho fire, 
and the DA’s office iiow iiiovcs to inter-vcne and stay thc civil action i i i i t i l  that 
investigation cncls, witliout pnjiiclicc to tlic DA’s right lo scck to cxtcnd tho stay 
should any ci-iiiiiiial prosec~iti~iis i-esull from the investigation. The DA [Yrst argues 
that, becairsc of the divergent iiitei-csts or  the parties to the civil litigation, the DA may 
intervene by absolute riglit. Also, thc Dh argues, the court should permit intervention 
because the safety issues raised and the discovery soirght in the civil action will 
o v c r 1 ap c o 11 s i (1 crab 1 y w i 111 t I i c G r :iii ct .I u ry I ii v e s t i gat i o 11 . 

The D A  iicvt argues that the civil action must be stayed because fiit-thcr 
proceedings in the civil case, especially discovery, will coniproniist: the integrity ol’ 
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tlie Ch-and Jury Investigation and croatc a conflict between tlie more restrictive 
criminal discovery process and the h a d  civi I discovery process. Spcciljcally, the D A  
claims that discovery in  the civil action could result in the disclosure of sensitive 
information that could intcrii-rc with thc cr-iniinal investigation. Such a result could 
occiir if competing cfforts to obtain thc sanic cvidence cause the evideiice to dissipate 
or become coi7-i~ptcd. Additionally, the LIA argues that disclosure of infoi-mation in 
the civil casc may lead to claims that witness testimony has becn tailored to fit such 
information. The DA also asserts that attcmpts to scciirc multiplc depositions of the 
sariic witness’ would crcatc an unfitir burdcn OII such witnesses atid niay interfere with 
tlieii- cooperatioii aiid testiniony iii the ci-iiiiitial procccdirigs. Finally, thc D A  claims, 
a risk exists of incotisistent adjiidications u id  rcsults. 

P 1 ai ti ti fT, i 11 oppo s i ti on, arg Lies th at h i s d i s c i* i ni ilia t i on an d w 11 i s t 1 c b 1 ow cr c 1 ai 171 s 
and tlic cliscovcry sought ccritcr primarily on matters Linrelated to the 1)wtsclic Bank 
fire. 1 Iowever, plaintiff clearly alleges that his claims at-e based in part because lie 
obsci-vcd and reported safety lwards and violations, both of which arc likely to bc 
r+c 1 cv an t t cj t 11 c c r i iii i nal i nv cs t i ga t io n . 

‘I’hc D A  niay intcrvanc as of right as thc officc of thc DA has a uniquc and 
compclling public intcrcst in prokctirig the integrity of the Grand Jury invcstigaticm. 
( S C P  CPLK $1012(a)(2) and Mcittcr of‘Kopf; 169 AD2d 428[ 1st Lkpt.19911). 

CPLIK 5220 I grants courts the discrctiun to grant a stay ol: proceedings i n  a 
proper casc.” “ i t  is well scttlcd that a motion piirsiimt to CPLK 220 1 seeking to stay 

21 civil ziclion pcnding resolution ol’ a related criminnl iiction is directed lo the sound 
discretion of the trial court.” Factors to consider in making this deteriiiiniition I ~ I - C :  the 
risk of inconsistelit adjudicatioiis, application of proof atid avoiding the wastc of 
judicinl resoiirccx. (Britt v. Iritt.riicntiorialRiis S’cws., 255 AD2d 143[ I st Dept. 19981). 

b b  

Wlicrclijrc i t  is hcrcby 

0RL)EREL) that the niotion tu  intcrvcnc is grantcd; and i t  is I‘iirthci- 

OKLIEKED that tlic motion for a stay of the civil pi-oceedings is grantcd until 
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the termination of thc pciiding Grand Jury invcxtigation. 
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