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SIJPREME COURT OF THFI: STATE OF' NEW Y O R K  
COUNTY OF NEW YOIIK: ZAS PART 15 

Tn t.he Mat.t.er of t.he A p p l  ica1.i on or 
x 

MEYEKS VAN L I N E S  

Petitioner, 

For  a Judqrnent u n d e r  CPLR A r t i c l e  ' / H  
*, 

THF, CITY 
FINANCE 

. r  

II -aga j n s  I - *c*+.' ., 
' l i  

9 v: 
OF N E W  YORK DEPARTMENT O~FJ ' 

.r 
%,. - PARKING VIOLATIONS BUREAU, 

rc-p 

Index No. 106783/08 
M t n  Seq. 001 

Responderi t . .  

TOLUB, J. : 

This Special. P r o c e e d i n g  arises o u t  n f  the  i ssuance  01 e l e v e n  

( 1 1 )  p a r k i . n g  ~urnmclnses  t o  vehicles owned by petitioner's 

corporati 01-1 . Thf-: summonsed vehic1.c:: a r c  er17-c)lI .ed i n  respondent' 9 

F ' l  ept P r o g r a m ,  " a frce and v o l u n t - a r y  program created under  19 \ \  

RCNY 539-03  whi.ch a l l  ows commerci a1 o r g a n i z a t - i . o n s  to rccei.ve 

computer-yenerated logs O F  a l l  summonses that. h a v e  becn i s s ~ e d  to 

license pl.t~t..c numher.5 reqistercc3 t o  L t - l c i r  o r y a r \ i z a t . i a n  d u r i - n g  a 

given t. i me pci-.i od. 

P a r t ]  c i p a n t s  of t h c  Fleelr Program are n o t . i f i  ed of  i ss lued  

summonses on three occasjons, cliid with t h e  .issi.iance of each 

noti f i c a t - i n n ,  a r - e  p r o v i d e d  w.i t.h t i m e  . in  w h i  cch t..c r e s p o n d .  If no 

respcirlse i:-: madc  wi t . h i n  the a l l o t t e d  t . i m e ,  d defau1.t  judgment. js 

en t . e r ed  aqa i-nst .  t.he cc3i:pnrat.i on a n d  ;I f i n e  i.s asscssed.  Thc 

asscssed f i n e  ircq11i res paymcnL within seven days of jssuance (19 
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5 RCNY 3 9 - 1 0 ) .  

rendered by r e s p o n d e n t  after a hearing (19 RCNY S 3 9 - l O ( h ) ) .  

A s i m i l a r  requirement applies t o  judgments 

Pc t . iL ionc r  e n r o l l e d  i 17 t h e  F1,cct Program in 20112. Betwecn 

L J ~ . ~ l y  and Novcmber 2 0 0 7 ,  pet . i t . joner was n o t i f i e d  of  t o t a l  of  

e l e v e n  p a r k i n q  summonses which had been issued t o  his v e h i c l e s .  

When p e t i t i o n e r  f a j . l e d  t o  r-cspond to t h e  m u 1 t i p l . e  no t i ces  issued 

under t h e  E' lc le t .  Program, r e sponden t .  j ssued p e t - i t i o n e r  a t o t . a l  of  

four n o l i c e . ?  i n d i c a t i . n q  t h a t  d e r a u l  t judgments were to bc! e n t e r c d  

o n  the r e s p e c t i v e  ou t s i - : and inq  summonses ( s e e ,  Cross Mot.i.on, 

Kxhib:i't.s E ,  F )  . 

A t  p e t i t i o n e r - '  :< request., r e spcJnden t  he1.d a h e a r i  nq before  

Adrrii n i s t : r a t i v e  L a w  Judqe 5 t a n I . e y  Weinberg on F e b r u a r y  2 1 ,  

address the summonses at i ssus. 

Arguments ,  t h e  default judgments were upheld and p e t i t i o n c r  was 

f i n c d  a total of $1,7'3.5.00 (see, Not-ice of Cross Motj.on E , x h i b i t  

H) . 

p a y  the assessed f i n e  within sever) days of  t.he d e c i s i o n ,  

f u r t h c r  a d v i s e d  p e t i t j - o n p r  t h a t  I.hey had  thir-t:y days  i n  which to 

2008 tn 

Notwi.1:hstanding p e t - i t i o n e r '  s 

The deri.siat-1 issued by .ALJ Wcinherg d i r e c t e d  p e t i t i o n e r  to 

and 

appeal (id.). 

E)el-i t ionrr subm.i t.t.ed a p p l i c a t . i o n  t.o appc:al k h e  AT,J 

d e c i s i o n  on Apri l  1, 2008. That. appl i.caL ion was denied  hecaus~3 at- 

the t j . m e  of  F i l i n q ,  p e t i t i o n e r  f a i l e d  t o  g a y  t h e  f u l l  amount. of 

L h e  fine imposed at: t h e  hca r i r lq  ( P e t i t i o n ,  Exhibit L )  . In 

pe r t - inen t :  par t . ,  Llir.  for^ 1e:tc.r e x p 1 a i n i . n g  t h c :  reason fnu the 

2 
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Y o u r  Documents a r e  returned to you for one of t h e  f o l l o w i n q  
reasons: 
I * * + ]  
The Not-ice of Appeals w i l l  he reviewed upon payment: of the 

h e a r  i n q  d e c i  si OII f j.ne amount.  
of front arid back of- a cance l l ed  check or n ~ o n e y  order, 
iriternet c o n f i r m a t i o n ,  etc:. ) - 
[ 4 * * ]  

Submit  p roo f  of paymerrt. ( C O P Y  

If you w i s h  to appeal, p l e a s e  r e submi t  your c l a i m  a n d  t h e  

above rcquest.ed documpnta tkon  a t  t:ached to this lej..ter. w i , t h i  n 
10 d a y s  t o  
NYC DOF P V O / A p p e a  IS Unit. 
66 J o h n  Street 3’’j F l o o r  
N e w  Y o r k  New York 10038 
F a i l u r e  tn com1.y [s ic j  is deemed an abandonment. of your 
appeals. 

1 [ -k * -k 
(id.). 

In ircsponse to this letter, pe t i t . ]  nner c:ommencecl th j . ,  

Special P r o c e e d i n y  on May 15, 2008. On May ‘27, 2008, p e t j t . i o n e r  

p a i d  the f j n e  assessed hy A T , J  Weinberg. By t - h i s  A r t i c l e  78 

applica t . i on ,  pe t : i l . i one r  seeks a n  order annul .1  i n q  Respondent‘ s 

d e n i a l  of pet-.ir. Loner’s  a p p l  i c a t i o n  t.o v a c a t e  t h e  defaulk 

j tlcigmen ts or a1 k e r n a t i v e l y ,  an order  c c l m p e l I ~ . n y  respondent ko 

acceplr p c t i  tioner’s noticc of appeal from t h e  hearing 

determinalion. F’et i t ioner  a d d i t i o n a l - l y  s e e k s  a d e c L a r a t i o n  t h a t  

r e s p o n d e n t  h a s  n o  powcr t o  condi.t.ion a d r n i n j - s t r a t i v e  rev.j.ew on 

paymen t  o f  1 i . ne ;  a d e ~ 1 ~ 1 r a t i o 1 - 1  khat. respondent h a s  no power to 

upho1.d a d e f a u l  t. judgment  i n c o r p o r a t i n g  a late pena1 t .y  in IEX:CC?SS 
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of $1.0 ( t ien  d o l l  ars) unless  Lespor-idei-lt f i r s t  sends K.1et.i t- ior-ier a 

second no1.i ce ot violat . ioin pu r suan t :  to VTL 235 ( 2 )  (a) (2) ; a 

dcc1 ;a ra t ion  t h a t  r e s p o n d e n t  has no power t o  render a default 

judgment wi ~ l - i o u t  f i r s t .  sending p e t i t i o n e r  a notice of  impend ing  

default jiidgment pursuaint to VTL 241 (2) ; a n d  r n s t s  and 

disbursements 01 t.1ni.s pronec.di.nq - R e s p o n d c n t  cro:,s-move? to 

dismiss this proceeding pursuant :  t o  CPLR 321:L (a) ( ' 7 )  - 

D j? s U I I  .s s i on 

The c o u r t  n o t e s  t l i a t  t h e  p a r t i e s  concecic t-hat- the on1 y 

r e m a i n i n q  i s z u e  t o  be a d d r e s s e d  i n  t h i s  appl  i c a t i n r i  i s  t h e  

ques I. ion o f  w h ~  Lhcr respondent. may p r e c o n d i L i o n  a n  appl ica-r t - ion 

for t.tie a p p e a l  01 a defaul- ted summons upon  t h c  paymerit in full of 

d1.1 o f  the  € i n e s  and p c n a l t i e s  a s s e s s e d  w i t h  that summons,  arid 

whe the . r  this i-i~I.e, s e t  for.Lh under 19 RCNY 33-1.2 ( b )  ( 3 ) '  i s  

' :I 3 I<C:NY .i'~-r-l? (b) (-1) - ( 3 )  reads  aiii t o ~ . l o w s :  
( b )  ( 1 . )  A respondent :  a g g r i e v e d  by  t h e  d e c i s i - o n  of  TI hearinq 
exami.ner u p o n  ;I pl.ea of denyinq l i a h i  l i t y  may ob[ -a in  ;3. r e v i e w  
\:.hereof b y  s e r v i n g  upon . t h e  B u r e a u ,  w i t h i n  t-.hi rt:y clays of' t h e  
e n t - r y  of s u c h  d e c i s i o n ,  a notice of  appea l  s e l . t i n g  forth t h e  
r e a s o n  why t h e  dec is  i on s h o u l d  be r - eve r sed  or rnod:i fied. The 
n o t i c e  u f  a p p e a l  :;hall he i n  s u c h  form arid f i l e d  at .  such place as 
may be prescri.ber1 hy the Direct-or .  No appcal. may be had f r o m  a 
p1.ea 01 qui .  l t y ,  w h i c h  has been en te red  at the })pa r i  ncj - 

(h) (2) The f i  l i n q  nf a n o t i c e  of appeal shall no-t s ~ a y  ?.he 
enforcement of ;i f i n a l  d e t e r r n l n a t i o n ,  u n l e s s  s o  d i r e c t e d  by  t h e  
Appeals  Raarcl oin written a p p l . i c a t i o n  o r -  un1 .c s s  t h e  respondent, on 
or befo re  t h e  filing of s a i d  n o t i c e  of a p p e a l ,  s h a l l  have post .ed 
a cash o r  recocjni z c d  surety company bond j II t h e  f u l l  a m o u n t  of 
1:he f i n a l  de t e l -mj  r i c l i i  on appealec3 from. In l ie i j  t h e r e o f ,  t h e  
respondent m a y  p a y  Lhe f.i nes and . p e n a l t i . e s  a ~ s ~ : s s e d ,  s1.1bj cc t  to 
r ~ . i m b u r s e i n e n 1 .  t h e r c u f  .: I I  a p p r - o p r i a  L E  circumstances. 
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i n c o n s i s t e n t  w i L h  VTI, 247 and therefore unenforceabl~ ( s e e ,  

P e t i t i n n e r ' s  Affirmation I i r i  Opposition to R e s p o n d e n l . ' ~  Cross -  

Mot. ]  on; "TWO C o n c e s s i  on?, " rknni . .s  C o s h n a c k )  . 

J u d i c i a  3. review 01 a g e n c y  d e t c r m j . n a t i  (ins t r a d i t i . o n a . : l . l y  1 i m i . t  

the court 's scope of analysj s to whether  the c h a l l e n q e d  

de1:ermination was rationally based, or whether it was made in 

v i o l a t i o n  of l a w f u l  p rocedure ,  was a f f e c t e d  by an error o1 law, 

was a r b i t r a l - y  and capriccious O K  an a b u s e  of discretion ( C P L , R  

7803; Pel1 v .  Board o f  EducaS ion ,  34 N Y 2 d  2 2 2 ,  233 [1974]; 

Chi-nese S t - a f f  & Workers A s s o c i a t i o n  v .  Citv of New Y o r k ,  G8 NY2d 

359,  3 6 3  [1936]; F ' l a c k e  v .  Onodaqa Landfill $vstepns, I ' n c . ,  69 

N Y % d  355 ( - 1  3871 ) . Sec .  g e n e r a l l y ,  Rai-1- A l t m a i i ,  T.,ipshie and 

G c r s t m a n ;  New Y o r k  C i , v i l  Fr-actice Before Trial, [James P u b l i s h i n g  

20081 542:200-214). 

When the c h a l . l e n y e  foc~zses on t h e  laiiq1Jaqe of- a s t a t u t e ,  t h e  

c o u r t  mu s L f ocu s ciri t.Pie -1. ega  1. i n t e  rprr! t a t i on o f  t. h a  t s t a t i i  t.e 

(Mat te r -  of  Moran 'rowinq and T r a n s p o r t a t i o n  Co., In(:. v. New Y o r k  

S t a t e  Tax Commission, 72 C.JY2d 1.66, 173 [1988] ) , and  coii:;j.dcr. bo1.h 

the purpose of t h e  e n a c t t ~ d  l e q i s l a t i o n  a n d  i . t s  objecI-j .~re,s ( P e o p l e  

v .  Rv an, 274 NY 1.13, 152 [ 1 . 3 7 ] ) .  A g e n r y  det.crminations which  ruv 

c o u n t e r  to the c l e a r  w o r d i r ~ g  of a .st;ii .utory p u o v i s i o n  arc 

(b) ( 3 )  1\70 appcal shall he p e r m i t t e d  unless the f i n e s  and 
p e n a l  ties assessed by the  Hear ing  Examiner  a r a  p a i d ,  or t h e  
respondent .  3ha l .  1 hi:ive p>Ste< l  a c a s h  (or recognized s u r e t y  company 
bond in t.he 11111 a m o i i n t  of ',he final cieI.errr~.i.r~atrion appealed f r o m .  

5 
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a f f o r d e d  l i t t - l e  w e i g h t .  (Rayitan Deve lopmen t  C l ~ r p .  v .  S i l v a ,  91 

NY2d 96, 103 [ 19371 I ; ir1(3 thosl? i l - I  compl ct.e c o n f l  i.ct wi-tlh t.he 

clear wording of a s t a t n t - o r y  provir;i.cln a r e  no[: to be upheld (a.; 
see also k’i.~r-csics v .  Merch3nt . s  Mut.ual Tnsul -ance  Co., 49 NY2d 451, 

453 [1980]). 

As t o l l c h c d  iipon e a r l  i e r ,  t h e  challengc i n  t h i s  application 

focuses o n  respondent’s r u l e ,  1 9  RCNY 39-3.2 (11) ( 3 )  , which requi r e s  

t . he  paymeni.: of I . h e  c h a l l e n q e d  fjne .in f u l l  h e f n r e  a n  appeal. of  

,I:hat l i n e  may k ) ~  f i led a n d  considered. P e t i t i o n e r  contends  t h a  i: 

because t h e r e  i s  no express requi. r e m e r i t  under VTL 2 4 2  w h i c h  

requires payment of t h e  amount. of a d e t e r m i n d t i o n  prior ~ C J  

c o n s i d e r a t i o n  o f  iLs appeal, responder l t ’ s  r u l e  may n o t  b~ 

erif o rced .  

t h e  case of Ah1 v .  Hvward ( 1 2  Misc 3d 570 [ S u p .  Ct. Monroe Coun ty  

20061 ) . 

B ~ i r e d ~ i  of Par-E:i nq a n d  Mu1-1iri.pal C o r l ~  V i o l  a t . i o n s  :i n Rochester, 

(the “Rochester r i ~ r e a u ” )  w h i c h ,  much 1 i.lte 1 . 1 1 ~  11ul.~ i-mposed by 

respondent . ,  r e q u i r e d  t.hc pAyment of  t.hc! a s s c s s e d  parking 

v i o l  at.i.on f i n e  ~ 1 1 s  a p?*erec]~~ i.site f o r  fiIinq an appeal of t h e  

asscssed fk r i c?  - T h e  court i n  concl,udec3 tha I. the chal l  enqed 

rule,!  as written by the RochEs.ter f3ureai1 coi-f l  icted w i t h  the 

The Ahl case  involved a r u l e  c rea t ed  and adopted b y  t h e  

N Y  

? The languaqe of  t h e  rha11enged r u l e  ( i d e n t i f i e d  i n  the Ahl 
decisi-on as “Rule 10.2”) s t a t e d  t h a t  110 appeal “ . s h a l l  b c  
pe rmi t  bed u n l e s s  1-1-le f i n e s  and penal t : i .es  ~ssessed b y  a Fina l .  
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l a n g u a q e  of t.he V T L .  

T h i s  (.:c~i.ir-I:. howcve.r ,  d i s a g r e e s  t-that I.hc s A m c  ho1  d i n q  sho1.11d 

be a p p L i e d  h e r e .  

A l t h o u g h  petitioner c :or rec t ly  p o i n t s  o u t  that under VTL 1.12 

t h e r e  js n o  requirement t.hat. cl f e e  or f i n e  be p a i d  p r - i n r  to 

conside.rat . ion of an a p p e ~ i l ,  t.ne j i idqment.  i t s e l  f i s  n o t  stayed 

u n l . e s s  \:.he a g g r i e v e d  p a r t y  p o s t s  a bund p i i r s u a n t  .to VTL 2 4 2  ( 5 )  . ’ 

Thus ,  whi1.e it a p p e a r s  t-hat. it is p e r m i s s i b l e  t o  appeal A 

j u d q m e n t  and d e t e r m i n a t i o n  u n d e r  VTL 242 ( 5 ) ,  t h e  judymeni., absent. 

t h e  pos t . ing  of  a b o n d ,  rcima i.ns enforceable, anrl wou ld  presiiinably 

be si.ibJect t o  financial p e n a l t i e s  i f not: t i m e l y  p a i d .  

C:ontrai-y to peti.L.i.onfir‘s argument.s,  it: appears  t h a t  t h c  

1angi.iaqe of RCNY 39-1.2 (h) (2) a n d  (I-)) ( 3 )  m i r r n r s  the r c q u i  r c m e n t s  

set. forth u n d e r  VTT, 2 4 2  (5) . The payment or bond r e q u i r e m e n t  i s  

r e q u i r e d  t o  s t a y  ILhc entorcement of .the judgmc?nt, a n d ,  i . f  t -he  

a p p e l l a n k  j s succ :c?ss fu . j  , [ l ie  mcjrii.F:s are re tur - r iec l  (RCNY 39-1 2 ( b )  ; 

Cross  M o t i o n ,  E x h i b i t .  I )  . The  I..anquage 01 ?.he c h a l . l e n y c d  sLa t .u te  

j.s therefore: not i n c o r : s i s t e n t  wi. t.h VTL, 2/32 a n d  i s  e r i f o r c e a b l e .  

A c c o r d i n g l y ,  i t i s 

ADJIUDGED t h a t .  p r L i  t i o n e r ’ s  a p p l - i c a t i  c)fi i.s d e n i c d ;  arid it is 

Determi.nat. ion of  a Hearing Kxarn ine r  arc paid, 01: the Respondent 
s h a l l  have posted i n  escrow a cash or recognized s u r e t y  company 
bond i n  t h e  f u l l  amounl-. o f  thp E5nal D e t e r m i n a t i o n  a p p e a l e d  f rc)rn” 
( m , 2 2  Misc 3d 870, 872). 

’ T h c  c o u r t  n o l e s  t . i - l d L  the AhI court  n o t e d  1:hi.s p.r,ovisi.on i n  
a f o o t n l J t e ,  but. d:i d noL discuss t h e  p r o v i s i o r n  further. 
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fur 1. her- 

A D J U D G E D  t.hal: respondent's cross-appl i . caLion  to dismiss i s  

g r a n  t.ed and t h e  w i . t h j , n  p e t - i  l i i o n  i s  dismisseci. 

'This meinorandurn o p i n j  on c o n s t i l u t e s  the decision and 

j u d g m e n t  of the Court. 

Datcd: I I&T 

HON. WALTER E. TOZ,TJB, J . S . C .  
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