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SUPR L ME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
1 

Index Number : 104000/2008 

INSURANCE CO.OF THE STATE OF PA 

KAOUACHE, BORHANE 

SEQUENCE NUMBER : # 001 

vs 

SUMMARY JUDGMENT 

I] 
-- -- --- - - --- -- - -- - - 

PART 
Justice 

MOTION DATE 

MOTION SEQ. NO. yd67 
MOTION CAL. NO. 

9re read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

PAPERS NUMBERED 

qeplying Affidavits 

Cross-Motion: r l  Yes @ No 

Upon the foregoing papers, it is ordered that this motion z / C  I (b-d I bJ I. LUrJk iJJcc, 

~ J F ~  ; 
FINAL DISPOSITION rl NON-FINAL DISPOSITION 

Check if appropriate: u D O N O T P O S T  ri REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I.A.S. PART 11 

INSURANCE COMPANY OF THE STATE OF 
PENNSYLVANIA a / s / o  MARK ROZYNSK1, , 

-X . - - _ _ _ _ - _ _ _ _ _  ~ - - - - - - - - - - - _  

Index No. 104000/08 
Plaintiff, 

- agairls t - 

Defendant Kaouache Borhane s/h/a Borhane Kaouache 

( “Borhanc” ) 

c o l l a t e r a l  esLoppel, 

of Permsy1vanj.a a/s/o Mark Rozynski (hereafter “ A I G ” )  opposes 

the motion. 

moves for summary judgment on the ground:; of 

and. plaintiff Insurance Company of t~he S t a t e  

For t.he reasons set forth below, the mot-ion j.s 

granted. 

This is a pi-opcrty damage subrogation action which arises 

out of a motor vehicle accident occurring or1 October 12, 

the Long Island Expressway. 

owned by Mark R o z y n s k i ,  commenced this action seeking $19,975.25 

in damages agains t  Borl iane,  the owner of a second vehicle 

involved in t h e  relevant accident. The Hereford Insurance 

Company (“Hereford”) 

2006 011 

AIG, as the insurer of the  vehicle 

is the i n s u r e r  of the vehicle owned by 

Eorhane. 

According to t.he police r e p o r t  annexed to the moving papers, 

ISOP is a subsicliar-y o€ ALG 
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Bor-hane stated he collided into a clement barrier in the l e f t  lane 

and the driver of Rozynski vehicle, Ji3.1 Rozyrlski , stated that 

she  struck Borhane’s vehicle and collided with a t h i r d  vehicle 

the middle lane traveling in the same direction. 

in 

AIG made payments of $494.40 under its no fault coverage for- 

medical trea.trrients to J1.l I Rozynski. Thereafter, AIG sought 

reimbursement f o r  these payments from Hereford in an arbitration 

proceeding conducted at the Arbit.ration F o r u m s ,  Inc. A I G  and 

IIcreford f u l l y  participated in the arbi ti-ation. 

By decision dated February 12, 2008, the arbitrator found 

tha t  A I G  failed to satisfy its burden of proof against Hereford, 

explaining that “Applicant admitted that Respondent’ s vehicle was 

stopped when Applicant collided with respondent‘s vehicle. 

visibility was poor arid it was raining at the time Applicant. 

failed to operate her vehicle at a prudent rate of speed to avoid 

the prior accident.” An award was entered in favor of Hereford. 

A1.G did not seek to vacate or modify the award. 

As 

Based on the award, Eorhane argues that co1,lateral estoppel 

applies to bar  this property damage action by AIG. 

opposition, AIG asserts that collateral estoppel docs not apply 

since Borhane was riot a p a r t y  t.o the arbit.ration proceeding and 

t.he no-fault. hearing involved thc nominal s u m  of $494.00. See 

Terrnan v. Gent-a, 26 AD3d 160, 160-161 ( lgt  Dept 2006) (holding 

that p r i o r  p rope r ty  subrogation action against plaintiffs’ 

In 
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insurance  company d i d  riot b a r  p l a i n t i f f s  from l i t i g a t i n g  second 

a c t i o n  when p l a i n t i f f s  d i d  not have an oppor tun i ty  t o  l i t i g a t e  

t h e  i s s u e s  i n  t h e  p r i o r  prxxeediny sirice they “ lacked  c o n t r o l  

over  or’ f i n a n c i a l  i n t e r e s t .  jn, t h a t  a c t i o n ” )  . 

The d o c t r i n e  of c o l l a t e r a l ,  e s toppe l  o r  “ i s s u e  p rec lus ion”  

p reven t s  a p a r t y  from re l i t i c ja t inc j  ari idcrit ical .  i.ssue which has 

p rev ious ly  beeri decided a g a i n s t  i t  i n  a p r i o r  a c t i o n  i n  which i t  

had a f a i r  oppor tun i ty  t o  f u l l y  l i t i g a t e  t h e  issue. See A l l i e d  

Chemical. v Niayara Mohawk Power Corp., 7 %  NY2d 2 7 1  ( 1 9 8 8 )  , c e r t  

denied ,  4 8 8  US 1 0 0 5  (1989). “The p o l i c i e s  under ly ing  t h e  

a p p l i c a t i o n  [of c o l l a t e r a l  e s toppe l ]  a r e  avoiding r e l i t i g a t i o n  of 

a decided i s s u e  and t.l-ic! p o s s i b i l i t y  of i n c o n s i s t e n t  r e s u l t s .  

Bucchel v .  Hain, 9 7  NY2d 2 9 5 ,  3 0 3  (ZOOS) ( c i t a t i o n  o m i t t e d ) .  

N e w  York c o u r t s  have found t h a t  the det .erminat ions of 

a r b i t r a t o r s ,  i nc lud ing  n o - f a u l t  a r b i t r a t o r s ,  have c o l l a t e r a l  

e s toppe l  effect on subsequent cour-t p roceedings .  SeF: Arrierican 

I n s .  C o .  v .  Messinyer, 4 3  NY2d 1.84 ( 1 9 7 7 ) ;  Acevcdo v .  Holton, 2 3 9  

AD2d 1 9 4  (13t Dept 1 9 9 7 ) ;  A l l S t a t e  Ins. Co. v .  Toussa in t ,  163 

AD2d 4 4 4  (2d Dept 1 9 9 0 ) .  Moreover, a non-par ty  t o  t h e  p r i o r  

proceeding may assert c o l l a t e r a l .  e s toppe l  so long a s  “ t h e  party 

a g a i n s t  whom es toppe l  i s  being a s s e r t e d  had a f u l l  oppor tun i ty  t o  

c o n t e s t  the i s s u e s  . ”  Sc1iwart.z v Pub1 i c  Adminis t ra tor  of t h e  

County of Bronx, 2 4  NY2d 65 ( 1 9 6 9 ) .  

Under t h i s  s t anda rd ,  t h e  February 8 ,  2 0 0 6  de te rmina t ion  of 
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t h e  a r b i t r a t o r  bars t h i s  a c t i o n .  F i r s t ,  t h e r e  i s  no d i spu te  t h a t  

t h e  i s s u e  of l i a b i l i t y  was resolved i n  f avor  of Box-liane’s i n s u r e r  

1.n t h e  a r b i t r a t i o n .  Furthermore , while Borhane was riot a p a r t y  

t o  t h e  a r b i t - r a t i o n  proceeding,  A I G ,  t he  p a r t y  a g a i n s t  whom 

c o l l a t e r a l  estoppcl i s  being a s s e r t e d ,  was a p a r t y  t o  arid, i n  

f a c t ,  commenced t h e  a r h i t r a t . i o n  proceeding and had a f u l l  and 

f a i r  oppor tun i ty  t o  c o n t e s t  the i s su(?  of l i a b i l i t y .  American 

I n s .  C o .  v .  Messinqer,  4 3  NY2d a t  1 9 2 .  I n  a d d i t i o n ,  A I G  d i d  riot 

a v a i l  i t s c l f  of t h e  oppor tun i ty  t o  vaca te  o r  otherwise cha l lenge  

t h e  award. 

Accordingly,  Terman v .  G o n t a ,  supra ,  on which A1G r e l i e s ,  

i s  not  d i s p o s i t i v e  here a s ,  1.n t h a t  case, t h e  F i r s t  Departrnerit. 

found t h a t  co l1 ,a te ra l  e s toppe l  d i d  not apply s i n c e  p l a i n t i f f s  

were not. p a r t i e s  t o  t h e  p r i o r  a c t i o n  and thus  did not have an 

oppor tun i ty  t o  l i t i g a t e  o r  control t h e  i s s u e s  i n  t h e  p r i o r  

ack ion .  

Furthermore,  while t h e  amount sought i n  the  a r b i t r a t i o n  was 

modest, t h e  c o u r t s  have r e j e c t e d  arguments a p a r t y  should be 

pe rmi t t ed  t o  l i t i g a t e  t h e  same i s s u e  twice i s s u e  based on a 

purpor ted  l ack  of i n c e n t i v e  t o  v igorous ly  l i t i g a t e  i t  t h e  f i r s t  

L i m e ,  Americ!an I r i s .  C o .  v .  Messinqer, 4 3  NY2d a t  1 9 2 ;  Allstate 

I n s .  Co. v. >loussaii?t., 1 6 3  ADZd a t  445. Firial.ly, i t .  cannot be 

s a i d  t h a t  t h e  amount a t  i s s u e  i n  this a c t i o n  i s  s o  s u b s t a n t i a l  o r  

t h a t  o t h e r  f a c t o r s  a r e  p re sen t  which would make i t  mani fes t ly  
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u n f a i r  t o  bind A I G  by t h e  prior- adverse de te rmina t ion .  American 

I n s .  C o .  v .  Mess i r iye r ,  4 3  NY2d a t  1.94. 

Accordingly, c o l l a t e r a l  e s toppe l  a p p l i e s  t o  prec lude  A I G  

from r e l i t i g a t - i n g  t h e  i s s u e  of l i a b i l i t y ,  and t h e  complaint rnust 

be d ismissed .  

I n  view of t h e  above, i t  i s  

ORDERED that.  t h e  m o t  lion by defendant- Kaouache Horhane s / h / a  

Bor-liane Kaouaclie for summary judgrnent d i smiss ing  t h e  complairit on 

the grounds of collateral est-oppel i s  gr-anted; and i s  f u r t h e r  

ORDERED t h a t  t h e  Clerk of t h e  Court i s  d i r e c t e d  t o  enter + j udgmcnt accordingly. 

DATED : January ,zoo9 

J . S . C .  
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