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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : TAS PART 11 

1460 SECOND REALTY LLC, 
Index No. 1 143 1 1 /2007 

Plaint i ff, 

- against - 

SHERlF NEZAI, NlKOLh JOVIC and 

‘4 
JOAN A. MADDEN, J . :  

hi this action to criforcc defendants’ written guaranty o r  obligations under a lease 

agreement, plaintiff 1460 Sccond Aveniie, LLC (“the Landlord”) iiioves for an order (i) granting 

judgment in its hvor  against defcndants Sherif Nezaj (“Nezaj”) and Sokol Hadzija (“Hadzija”) 

in the suiii on $1 57,570.79, based upon these defcndants failure to appear, answer or otlicnvise 

respond to tlic complaint (ii) graiitiiig s w i i i i a r y  judgment in its fwor  on its first C ~ L I S C  of action 

against dcfcndant Nilcola Jovic (“Jovic”) in  tlic in the sun1 on $1 57,570.79 (iii) grantins summary 

judgmciit on its sccoiid cxise of actioii for attorneys’ fees and costs as to liability only. Jovic 

opposes the motion and cross moves for pcmiission to amend its answer to assert cross claiins 

against Nezaj aiid IIadzi-ja. Nezaj aiid Hadzija do not oppose h e  motion or cross motion. For 

the reasons set Portli bclow, the inotioii is grantcd and the cross motion is denied, 

B ac kci+ound 

The Laiidlorcl is the owner of tlie store and partial bascmcnt of a building locatcd at  1460 

Second Avcnuc, New York, NY (“the Building”). Non-party 1460 Sccond Avenue Restaurant 

Associatcs, LLC (“the Tenant”) was the tenant of Building pursuaiit to a written Lease 
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Agreement with the Landlord dated March 28, 2001 (“Lease”). The Lease was lor a ten-year 

term beginning on Marcli 1 ,  2001. The rent for the first year of tlic Lease was $1 6,000 per 

month, and increased annually to $16,800 in the secoiid year, $18,S00 in the third year; $19,740 

in tlic fourth ycar; $20,727 in tlic fifth ycar; and $21,767 in thc sixth year whcn the Tenant was 

evicted. Paragraph 19 of the Lease and paragraph 74 o r  o l  the Rider to tlie Lcasc provides for 

tlic I - C C O V C ~ ~  of attoriicys’ fccs from the Tenant in the event the Landlord is a party to any 

litigation commenced by or against the Tenant as a result o r  Temi t ’s  default of its obligations 

under the Lease. 

On J U I Y  16, 2001, defmdants each executed identical “1,iiiiitcd Guaranty of Lcasc” 

agrcements tinder which each agreed that: 

if default in paymiit of iiioncy only bcyond the applicable grace 
pcl-iods shall at any tiiiie be made by Tenant, its succcssors arid 
assigns in  the payment of any such rents, addilional rent or charges, 
or in any of tlic tcrnis, covenants, provisions or conciitions 
coiitaiiicd in tlic lease, the Guarantor shall arid will forthwith pay 
such rcnts, additional rent or other charges to Landlord, its 
succcssors and assigns and any arrears thereol, and all reasonable 
attorney’s fees and rcasonablc disbursements incurred by the 
Landlord i n  connection with enforcing this Guai-anty. 

Thc Guaranty providcs that it “is priiiiary and an absolutc and unconditional Guaranty of 

payment and of performance.” The Guaranty hurther provides that “[a] 11 of the Landlord’s rights 

and rcniedics undcr this Guaranty are iiileiided to be distinct, scparatc arid cumulative and no 

riglit or rciiicdy tlicrciii or licrein mentioned is iiitcnded to bc cxclusive of or a waiver of any of 

tlie others. Landlord sliall not be recliiired to resort to any security held uiidcr the Lease and the 

Guarantor’s liability hcreundcr is primary.” The Guaranty also provides tliat “[ilt is agreed that 

any security dcpositcd undcr Ai-ticle 3 1 of tlie Lease or elsewhcre shall not bc computed as a 
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deduction from any ainoiint payable by Tenant or Giiarantor under the terms of this Guaranty or 

the Lease.” 

Thereafter, thc Tcnant dehaulted in the paynicnt of basc and additional rent. In March 

2005, Landlord conlinericed a comnicrcial non-paynient proceeding in the Civil Court of the City 

of New York seeking rent and additional rent in the amount o f $ ]  32,543.56. The proceeding was 

settled by stipulation datcd April 18, 2005. Pursuant to the April 2005 Stipulation, a final 

judgment olposscssion and a nioiietaryjLidgi7ient i i i  the aniounl of $1 28,941.26, lor rents and 

additional rents due and owiiig through April 2005 was entered in h v o r  of Landlord and against 

tlic Tenant. The Tenant d e h l t e d  under the April 2005 Stipulation, and brought an order to show 

caiisc seeking additional time, which was resolved pursuant to a stipulation dated July 7, 2006. 

Undcr lhe terms or tlic JUIY 2006 Stipulation, the Tcnant was required to make a payimcnt of 

$87,178.08 011 or before July 12, 2006, which would have made the Tcnant currenl under the 

April 2005 Stipulation. 

The Tenant failed to make the $87,178.08 paynciit under the July 2006 Stipulation or the 

other payments requircd under the July 2006 Stipulalion and the April 2005 Stipulation. On July 

18, 2006, thc Tenant was evicted by the Marshal. At that time, the Tenant owed $1 57,570.79 in 

arrears and no amount or  these arrears has been paid.’ 

According to tlic uncontrovcrtcd affidavit of George Laviaii, a member or  the Landlord, I 

which is a lirnitcd liability company, the slim sought consists of: $66,441 -26 oii the unpaid 
judgment; $65,301 -00 i n  base rent for May, June, and July (at a ratc of $21,767 per month); 
$2,677.05 for real estate taxes for May, June and July; $22,451.60 in late feedsewer 
cliarges/insu~ficici?t fiind fees and $700.00 legal fees bascd on defendant’s dcfault under the 
April 2005 Stipulation. Thc sum of these amount is $157,570.91 and not $1 57,570.79 as sought 
in the complaint and in coiincction with this motion. This minor discrepancy is insufficicnt to 
raise any factual question; Iiowever givcii that defendants werc given notice o l  tlic lcsser amouiit, 
any judgment should be in that amount. 
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This action seeks to recovcr tlie moneys due and owing for rent and additional rent under 

lhe Lease, together with attoriicys’ fees and other expenses, based on thc guaranty agreements 

cxccuted by the defendants. 

Dcfcndanls Sherif N e ~ a j  and Sokol Hadzija have f d e d  to answer, iiiovc or otherwise 

I-cspond to the complain1 in this action, and Landlord has subiiiitteci proof that these defendants 

were served by substituted service wliicli was coniplele on Deceiiiber 1 I ,  2007, and that 

additional notice (by mailing tlie summons) was served on these defendants pursuant to CPLR 

32 15(g)(3)(i) 011 April 1 ,  2008. Bascd on this evidence of service and proof submitted on tlic 

motion, the Landlord is entitled to a judgment against these defendants in the amoitiit of 

$157,570.79 011 llie first cmsc of action, and judgnicnt as to liability 017 the sccond cause of 

action ror attorneys’ fees with tlic anioiint to be dctciiiiiiicd at a hearing. 

Dcfendaril Jovic inleiposed an answer gcncrally denyiiig h e  allegations in  the complaint, 

and asserting two afiii-iiiativc defenses. Thc first defenses alleges lack of personal jurisdiction 

based on delectivc service, a i d  the sccond defense asserts that Jovic “has no record or 

rccollection of ever Iiaving executed tlic guaranly agieenieiit ....” 

The Landlord moves for summary judgnicnt seeking ajudgmcnt in  its favor againsl Jovic 

for the amounts of base renl and additional rent allegedly due and owing and as lo liability on the 

claim for attoiiicys’ fees and costs. I n  supporl of h e  motion, tlie Landlord submits a copy of the 

Lease, the Guaranty, and certain documents fi-oiii tlic Civil Court procccding, including the April 

9, 2008 judgment awarding the Landlord a nmieyjudgnient in the amount of $128, 941.26, tlie 

undcrlying petition, the April Stipulation and July Stipulation. The Landlord also an arfidavit 

fr-om George Lavian a member of Landlord, which is a limited liability company. 
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In opposition, Jovic does not deny liis liability uiider the guaranty but argues lhal the  

amount due and owing should be reduced by $64,000, the sum of security deposit pui-portedly 

pt-ovidcd by tlic Tcnaiit upon execulioii of the Lease. Jovic also cross nioves to amend its answcr 

to assert cross claims against his co-defendants for contribution. 

In reply, the Landlord submits a sccond affidavit from George Laviaii who slates that at 

the time that the Tenant was evicted it had only paid $18,000 in sccurity deposit. In addition, tlic 

Landlord asserts that uiider the teniis of the Guaranty, the Guaranty i s  iiidcpcndent of any 

sccurity or other remedies the Landlord may have, and thus Jovic may not reduce his liability by 

applying tlic sccurity deposil to tlic amount of renl or adciitional rcnt duc and owing. The 

Landlord also poinls out that  paragraph 31 of [he Lease providcs tliat, i i i  the event of a Tenant’s 

clelault, tlic Landlord may apply tlic sccurity deposit to pay, iiitcr alia, “any daniagcs or dcficiency 

[incurred by the Lancilord] in the re-lelting of the premises, whether such daniagcs or deficiency 

occurred berorc of after summary proceeding or olher re-entry [by the Landlord] ,” 111 this case, 

according to Mr. Lavian, aftcr the Tenant WBS evicted in Jiily 2006, the Building was not re- 

rented iintil February 2007, thus rendering thc Tenant liable for prospcctivc rent aiid that the 

security dcposit was applied to tlic aiiiouiil due for such wi t .  

I> i sc 11 ss io i i  

On a motion for summi-y judgment, the proponent “must make a prima. facie showing or  

entitlement to jiidgiiciit as a matter o f  law, tendering s d h c n t  evidence to eliiiiiiiate any 

material issucs of fict froiii the case ...“ Winerrad v. Ncw York Univ. Mcd. Cknter, 64 N.Y.2d 

85 1 ,  852 (1985). Once the proponent has made this showing, the bnrden ofproof shifts to the 

party opposing the motion to produce ev~dciitiary proof in  admissible form to establish that 
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material issues of [act exist which require a trial. Alvarcz v. Prospcct Hospital, 68 N.Y.2d 320, 

324 ( I  986). 

“On a motion for summary judgmcnt to enforce a writteii guaranty, all that the creditor 

nced prove is an absoliile and ~ir~co~iditioiial guaranty, tlic underlying debl, and the guarantor’s 

failure to pei-roomi under thc guaranlee.” Cilv of New York v .  Clarose Ciiicnia Cow., 256 A.D.2d 

09, 71 ( I  st Dept. 1998); see also Kcnsinyton House Co. v. C)i-am, 293 A.D.2d 304 (1 st Dcpl. 

2002). 

Hcrc, the Landlord has sct forth sufficienl documenlary cvjdciicc to demonstrate that tlic 

Guaranty executed by Jovic was absolute and unconditional, that there is an underlying debt 

based on thc unpaid rent and additional owed by tlie Tenant, and that Jovic has not paid h i s  debt 

as he agreed under the Guaranty. The burden thus sliifls to Jovic to assci-t a defense to the 

enlbrcement of the Guaranty which is siifficient lo raise a triablo issuc of f x l .  Jovic has not met 

this burden. The affiniiative dcfeiises asserted by Jovic in its answer, which Jovic docs not 

dcfcnd 011 this motion, are iiiiavailing. ?lie first a1fiimatjve dcfciisc asserliiig lack ofpcr-sonal 

jurisdiction oii the grounds of insufficient service is waivcd based on Jovic’s failurc to move to 

dismiss on this ground within 60 days of his answer. See CPLR 321 l(e); B.N. Rcalty Assocs. v .  

Licliteiistciii, 21 h D 3 d  793, 796 (1” Dept 2005). Tlic sccoiid affiniiative dcrcnsc alleging Jovic’s 

lack ohecord or recolleclion as to the Guaranty is controvcrtcd by evidence ol‘thc writtcii 

gnaranty signed by Jovic. 

Ncxt, under the tei-iiis of lhe Guaranty, Jovic is not entitled to rcduce the amount owed 

under tlic Guaranty by the security deposit. Specifically, the Guaranty provides that “the 

Landlord shall not be requircd to resort to any security held under thc Lease and lhe Guarantor’s 
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liability is hereunder is primary,” and that “any security deposited under Article 31 of the Lease 

01- elsewlicrc shall not be compuled as a deduction from any amount payable by Tcnant or 

Guarantor under the lerms of this Guaranty or the Lcasc.” Morcovcr, the Lease provides that tlic 

Landlord is cntitled to apply the security deposit to post-cvictioii rcnt owed by the Tenant. &c 

Wcincr v. Tae Hon, 291 AD2d 297 (1” Dept 2002)(1iolding that guarantor was not entitled to 

reduce amount owed undcr guaranty of lease obligations when lease providcd that owner coiild 

apply security deposit to post-eviction rent and guaranty providcd that the owner shall not bc 

required lo resort lo the security or other remedies before proceeding against tlic guaranty). 

Tlius, as Jovic has not asscrtcd a viable dcfense to the claims asserted by tlic Lalidlord, 

the Landlord is entitled to summary judgment. 

With rcspcct to tlic claim roar attomcys’ fccs and costs, summary j iidgmeiit is warranted as 

to liability oiily, since n hearing is required regarding the reasonablc valuc of the services 

rciidered . Matter ol‘First National Bank of East Islip v. Rrowcr, 42 NY2d 471 (1977); 

Coiiirnuiiity Natl. Bank &Trust Co. v. I .M.F. Tradinci, Inc., 167 A.D.2d 193 (1st Dept. 1990). 

Finally, as Jovic’s obligation to pay uiidcr the Guaranty is joint and scvcral, and he has 

not alleged that he paid in excess ol’his obligation under the Guaranty, his motion to assert cross 

claims for conlribiition against his co-defendants is denied. Pari511 v. Rudolph, 282 AD2d 233 

(1” Dept 2001)(in order for a co-guarantor of an obligation lo state a cause of action for 

contribution against co-giiarantor o r  smic obligation, plaiiitifC co-guarantor must allege that she 

paid in cxccss of lier owii proportionnte share of liability). 

Con c I iisi on 

In view of tlic above, it is 
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ORDERED that the motion for siirnmaryjudgnient on the iirst cause of action is granted, 

and thc Clerk of the Court is directed to enter a judginent in favor of plaintiff 1460 Second 

Avenue, LLC and agaiiist dcfciidants Sherif Nezaj, Sokol Hadzija and Nikola Jovic in the sirm of  

$157,570.79, togctlicr with interest as calculatcd by the Clerk, and costs and disbursemeiits 3s 

taxed by the Clerk upon submission of an appropriate bill of costs; and it is further 

OIIDElUZI) that siiiiiiiiCLiyjudgmeiit is granted as to liability only on the second cause or‘ 

action for attorneys’ Ikes and costs; and i t  is further 

ORDERED that tht: issiic of the amount of attomcys’ fccs and costs is refelTed to a 

Special Rcfcree to hear and report with recommendations; and it is furlher 

ORDERED that wlicn the parties appear at tlic hcarins before the Special Rcfcree, 

counsel for tlic Landlord shall providc copies of its specific billing and time records, togethcr 

with a summary and brcakdown of the catcgorics of legal services providcd, and the hours 

attributed to each catcgory of services, and counsel shall arrange lor thc requisition of the Court 

files so that they are available at thc licaring for the Referee’s iiispcction and evaluation of 

written work performed; and it is further 

ORDERED that the Referee’s report and recoiiiiiicndations shall include spccific findings 

idcntifying coiiiiscl’s hourly rate and a brcakdown of the iiaturc and category of tlic lcgal services 

pcrfomied, and tlic hours attribirted to cacli category; and i t  is furtlicr 

ORDERED that counsel Tor the Lalidlord shall, on or bcfore February 17, 2009, serve a 

copy of this ordcr with notice of cntry, together with a completed lnfoniiation Sheet2 upoii thc 

Special Refcree Clerk in the Motion Support Office i n  Rm. I19 at 60 Centre Street, who is 

’Copies arc available in Rm. 11 9 at 60 Centre Street, and 011 tlic Court’s website. 

8 

[* 9 ]



dircctcd to place this matter on the calendar of the Special Rcfcrcc’s Part (part 50R) lor the 

earliest convenient date; and i t  is liiitlicr 

ORDERED that hilure to coniply with [lie immediate procccding paragraph will result in  

tlic dismissal of thc second caiise o ~ a c i i o n ;  arid it is further 

ORDERED that Jovic’s cross iiiolion to amend his answcr to asserl cross claims ror 

contribution against tlic othcr defendants i s  dcnicd. 

A copy of this decision and order is bcing inailed by my chambers to counsel for thc 

parties, and to tlic dcfaulting defei~dants. A 

DATED: Jaiiuary B , 2 0 0 9  

J.S.C. 
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