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VS. 

NYC DEPT. OF HLTH & MENTAL 

SEQUENCE NUMBER ' 001 

ARTICLE 78 

I1 INDEX NO. 

MOTION SEQ. NO. 

MOTION CAL. NO. 

-------- I( - 
I ne rollowlng papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibit8 .._ 
Answering Affidavits - Exhibits A. 
3eplying Affidavits 

Cross-Motio 

Upon the foregoing papera, it is ordered that this motion 

In accordance with the accompanying Memorandum Decision, it is hereby 

ORDERED and ADJUDGED that the instant application by petitioners for an oi-dcr ( 1 )  

eclaring that the denial by respondents of petitioners' membership in the New York City 

hployees' Retirement System is arbitrary, capricious, and violates petitioners' entitlement to 

lose benefits pursuant to New York City Administrative Code $13-104, and (2) directing 

espondents to take the nccessai-y actions to provide petitioners with benefits of membership in 

JYCERS, is denied, and the petition is dismisscd; and it  is further 

ORDERED that respondents serve a copy of this order with notice of entry upon 

letitioners within 20 days of entry. 

Dated: 

Check one: 
Check if appropriate: DO NOT POST 11 REFERENCE 
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SUPREME COUIIT OF T H E  STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

X 
I n  the Matter ofthe Application of 
RICHARD IVAN AND JOSEPH SWEENEY, 

______________-_____________l_t_________------------------------- 

Index No. 1 O8807/O8 

Pe li t io mi-s , 

For a Judl;~iient Pursuant to Article 78 
of tlic Civil Practicc Law and Rules, 

-against- 

NEW YORIL CITY DEPARTMENT 
IIEALI’H A N D  MENTAL IIYGIEN 
TI IOMAS FRIEDMAN, ;IS C‘ommissi 
New York City Department of Health 
H ygi enc, 

lie spo ud en t s . 

h/IEMOI<ANDUM DECISION 

I n  this Articlc 78 proceeding, petitioncrs Richard Ivan (“Ivan”) and .losepl~ Swecilcy 

(“Swecney”) (collectivcly, “petitioners”) seek z1 order (1) declaring that the denial by the New 

Yorlc City Department of I4calth and Mcntal Hygiene (“NYCDOI-I”) and Thomas Friedman as 

Co 111 in i s s i o 11 c r o r N YC D 0 H (co I 1 cc I i ve I y , ‘* resp o i i  tl ci i  t s’ ’) o C p c t i t i  o ii ci-s ’ 111 cm b ersh i 13 i 11 1 tic N c\v 

York C‘i ty Employees’ Rciircincnt Systt‘m (“NYCERS”) is arbitrary, capricious, iuid violales 

petitioners' cntitlemcnt to those benefits pursimt to Neiv York City Administrative Code 

(“Adiii. Code”) 4 13-104; and (2) directing respondents to take the iicccssary actions to provide 

pctitioncrs with benefits of membcrship in NYCERS. 
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I’c ti t i o i i  

According to thc petition, Ivi111 has been eniployed by NYCDOH i n  thc compctiiivc clnss 

position of Associate Staff Analyst, since May 23, 1904. Sweency worked for NYCDOH as a 

Gradiiate Inlent from J iinc 1993 through Septeiiibcr 2003. In October 2003, he passed the Civil 

Scrvicc examination for Slal’l’ Analyst, and was appointed to the Ol’fice o r  Contract Manageliicnt 

;it 63 Wold1 Sti-cct, New J’oi-I;, New Y0i.k. Siiicc Dwciiibcr 2003, Swccncy’s title I1x I,ecn 

“Coo rcl i i i a  lo r o f Agency P rc parcdri css” 1’0 I- N Y c‘ DO 11 ’ s Orfi ce o M cnt a 1 H cal t h D i $;is t cr 

Pi-eparetiness and Responsc; Sweency also holds the compctilivc class civil scrvice tille of 

Associiile Slnff Analyst, Petitioners jvo1.k on NYCDOH biisiiicss, rcport to a NYCDOH 

siipcrvisoi-. and are govcnied by NYCDOH u~ork rtiles. Peritionors also work al thc NYCDOH 

oi’fice at 93Wortli Street, New York, New York. I n  fiii-ther support, petilioncrs submit 

doctimciitation indicating that NYCDOl 1 ilctcrmines their work sclicdiiles, authoi-izes overtime 

(on NYCDOH letterhcad), authorizes leaves of absences (on NYCDOH letlerhcad), or hanclles 

days taken as floating holidays, haiidlcs pctitioncrs’ rcqiiests (or reimbursenient for cxpcnses (011 

NYCDOI I Ictlvi-Iic,arl), Iiaiidlcs petitioners’ rcqucsts for 11-avel (on NYC’DOH lettcrhcatl), and 

iniposcs reqtiircments regarding personal appea raticc i111rl f~nancial disolosurc rupo~~t s  (on 

NYCDOI.1 lctwlicad, which provides for [lie s iyaturc  of a n  “einployee”). 

AILhough, until  i-cccii11y, pctitioncrs werc paid piirsuanl to the collective bargaining 

agrceiiicnl bctwecn the CiCy of New Yot-k and the Organization of StaI’f Analysis (“OSA”), their 

paychecks were issucd by ai1 entity callcd thc Center Ibr Policy Research (“CPII”) located i n  
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Washington, D.C., which h a d  one eniploycc, Aiiiitai Etzioni (“Etzioiii”).’ Pelitioncrs had no 

coiilact with and pcrformcd no work lor C P R  or Etzioiii 

At a mandatory iiilbimation session on h4ay 20, 2008, NI’CDOH iiifoimed pctitionci-s 

arid othcrs Ilia1 an nrganiz;ition called Rcscarch Foiriidation for Mcntal Hygiene (thc 

“~oundatioii”)’ assumed “thc contract with CPR,” and as a rcsult, NYCDOH woulcl 110 lonzci- 

ol‘fcr tlicm benclils giiaraiiteed by the OSA collcclivc bargaining agrcenienl. NYCDOI-I also 

stated that pctilioners would not be mcmbci-s of NYCERS. No  aspect of petitioncrs’ work has 

cliangcd, and tlie Foundatiotl performs the s;imc role of issiiiiig checks and beliefits prwiously 

carricd oiit by CPR, ;i tIiird-p:ir[y shcll tlirough whicli NYCDOH bclieves i t  can einploy 

pctilioncrs withoLit ofrering lliein tlic coinpensation and bencfils to which they arc entitled. 

Rcs p o nde i i  t s ’ d c 11 i ;I I o f petit i o i i  c 1’s ’ mcn 1 b c rs h i p i 11 N Y C ERS vi o I a 1 es pc t i t i on e rs ’ rights 

undci- Adm. Codc 9 13- 104, which providcs that all cinployees ol‘the City of New Yorlc, with 

certain exceptions inapplicable Iicre, shall be mcmbcrs o f  NYCERS. 

The cmployiicnt structure iii \vhich petilionel-s perform their work is based 011 state law, 

:uid not on any ‘~dctcriiii~i;itioiis” by the I-espoiidciils. Chapter 620 of the Laws of 1974 ;in11 

Chapter 6150 of tlie Laws of 1977 aulhorizc state firriding to be provided to local govclniiiciits and 

pcniiit local govcrnnients to contract with private corporalions to accomplish shle nieiital hcnlth 
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scrvice ~ii;iiirlatcs. 111 1374 and 1977, thc Ncw York Slatc 1,egislature iti:uidated tliat all pcrsons 

\vho are on out-patient status and wcrc discharged ai‘lcr spending 5 coiltinuoils years o r  mol-e i i i  a 

stiitc facility for thc mentally disablcd dlirinz a specific time period are eligible for lire-time 

reli~ibililalioii scrviccs. Tlic New Yolk Statc Ol’licc ol’ Mental Rctardation and Dcvclopiiicntal 

Disahililics (“NYSOMRDD”) and thc New York Statc Office of Merild Ileallh (“NYSOMH”) 

sought thc assistaim of the NYCDOH through ils predecessor, the New York Cily Departmctil 

uI’Mcnta1 Hcalth, Mcntal Rctardalion aiid Alcoholism Services to develop and inonitor 

coiiiriiunity-based proglanis for tlic men(ally disablcd (“State Programs”). As a ixsirlt, thc 

NYSOh/IRDD, NYSOMH, and 11ic NY(’D0H (lliroiigli its preclccessol-) rcachctl ;in agl-ceiiienL 

which providcd that [lie Srate would provide Ilinds to adininistcr the Slatc Programs (thc “Stale 

Agrccmenl”). The Statc Agi-cement rcquitd that CPR, ;IS Ihe Statc’s ciesigiiated provider, be 

pi.o\pidcd thc funds to administer the Stale Progriims tliroiigli a sole so~ircc contract with 

NYCD01-i. Thereafter, NYCDOH coiilixtcd with CPR lo provide CPR with staff to pcrlbrm tllc 

work necessary to administcr the State Program (the “CPR Coiitrxt”). CPR Iiii~cd m d  paid slaff 

that worked oul of NYCDOH’s Worth Strcct office and pcrrormcd the adminislrativc work 

associaled with tlic S h t e  1)rogr;iiiis. AIllmugli CPR eniployees were supervised by on-site 

NYCDOH stipervisors, CI’R niaintainerl ils own employment policies, incliidi~ig disciplinary 

pi-occedinzs, and thcreforc, NYCDOH could not charge CPR einployccs with discipline, iior 

Le 1-111 i 11 a1 c tli ci 1- enip 1 o yni en t . S ;I 1 a ri cs ai 1 d bene lit s , i iic 1 ii d i 11 g h ca 1 t 11, 1 cave an rl pc 11 s ion be 11 c li t s, 

for NYCDOH-assigncd CPR employces werc pi-ovided by CPR. Paychccks were issued LO 

NYCDOI I-assigned CPK employces by Pi-o fcssional Edtrcalioti Scrvices (“PES”), ;I coiiipaiiy 

with which CPR siibcoiitracled LO provitlc iiiany of iis payroll iiinctions. Since CPli had 110 
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Ibmial cost-or-living adjustmeii( (“C’OLA”) sti’iictiirc, to proinotc hai*mony betweeii CPR aiid 

NYCDOH ciiiployccs, NJ’CDOH iiotificd C‘PR whencvcr NYCDOH city employecs rcceivetl 

COLA increascs; C:F’II \vould tlicn c o m p a i ~ ~ b l y  adjList its employces’ s a l ~ ~ i c s ,  hsct l  011 rilles ~ l l a l  

wcrc siiiiilarly afforded to NYCDOH eniployees, and the C‘PR budget would be niodificd to 

reflect tliose incrcascs. 

NYCDOH’s contracts Tor thc Stiitc Progimis are approved i111d fiinded by the NYSOMH. 

NYCDOII rcceives ;I State Aid Letter e x l i  ycar, dciining thc amount of’Statc aid t l ia t  NYCDOI I 

receives [or each contract and authorizing NYCDOH to rciiew its conh-ac~s with specific 

providers, siich as CPR. Upon receipt of the Slate Aid Letter, NYCDOH issues its contract 

i-cne\vaIs and forwards tlic State fiinds to the providers. 

When CPR sought to tcrminatc its contriict wirh NI’CDOH, NYCDOH sought ;in 

ass iyec  to iissiiiiie the CPR Contract so as lo cnable CPR’s staff to avoid iincmployil~cnt and 

contintic their work for tlic Statc Programs. NYCD01-I chose tlic Foundation b c c a ~ ~ s e  i I h:ld 

sevclal succcssfiil admiiiistrari\,e contracts with NYCDOI-I aiid ofrcred its cmployccs bencfits 

that WCI-c most  siiiiilx to those ofli-retl hy CPK. With thc approval of NYCDOH, CPR and the 

Foundation cntcrcd into an Assignment ;uid AssiinlpLioii Agi~cetiicnt, effective .July I ,  2007. 

whereby the Foundation liircd CPR’s existins employces and providcd them salaries a11d 

bciicfits, including hcalth, leavc and pcnsioii bcncfits, similar to that provided by CPR. Tlic 

Foundatioii provides COLA increascs in linc with rhosc granted to siiiiilarly situatcd State 

ciiiployces. Based 011 thc Foundation’s assumptioil 01’ the CPR Contract, NYCDOI-I contrnctcd 

with the Foundation lo pruvidc [lie adiiiinis~i.ati\~c serviccs ncederl the Statc Progaiiis. 

As to J\m, hc was appointcd as ;in Associate Staff Aiialyst/Contract Atialysl for CPR a ~ ~ d  
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assigiictl to perfoi-m work at NYCDOH’s Worth Slrccl ol’ficc. At the lime Ivan ci~i~iiiiic~iccd his 

cniploymcni with CPR, the CPK Contract W;IS i n  dfcct. I n  May 1994, Ivan complcted ;I CPR 

Etiiploycc Eiirollment Form, which indicalcd that lie was to becomc cligible for tlic CPR I’ctisioii 

Plan. The For111 usks whethcr Ivan is employcd elsewlierc, and liis answer on the CPli  Foini is 

“No.” As part oIhis ctnployment with CPR, CPR provided Ivan with health itisurnncc niid a 

punsioti plan. As pal-t of the Founciation’s assumption of the CPR Contract, Ivan wiis offered 

ciiiployiiicnt with tlic Foundation, effcctive July 1,  2007. Ivan acccpled the offcr, subniitted an 

~ 1 1 3  p I i c ;I t i o i i  Io I- eiiip 1 o ym e I 1 t wit li 1 lie Fo L 111 d :I t io ti, ac I< 11 ow I cd g ed I-ec e i p t o f the Fo 1111 d at i o i i  ’ s 

Employct: Handbook, and rcqucstcd l’rom the Fouiidatioii, Retirement Plan Service Credit. l’lic 

Foundation latcr requested tha t  Ivan confirm his personal information Tor W-2 puqioses. lvati 

siyicd this leltcr, confirming thc accitracy of the inroniiation. To date, Ivan rcmaiiis a 

Foulidation c~mploycc, is paid by the Foiinclation fool. his work in tlic State Programs, nnd thc 

Foundation providcs h i i n  \villi, iirlcr (:/i(i, hcalth, leavc and pension bencljts. 

As to Swccney, although he was cmploycd with NI’CDOI-I as ;i Grndtinte Ititcin Trotii 

.Tunc 1993 throLigh Septcniber 1993, Sweeiicy ccasetl cniploynierit with NYCDOH aiid 

coiiiiiienccd work with CPR in Deccmbcr 1993. At h e  time Sweeney commenced work with 

CPR, the CPR Contract M’;IS in cffecl, atid Swecney \vas tlicreallcr assigned to perform work 

;issociated with the Statc I’rogratns at NY<’L)OI I .  

Also as a part of‘the Foundation’s assumption of Ilic CPR Contract, Swcency \viis offcrcd 

employincnr with thc Foundation, ef’fcctive .Iiily 1, 2007. Sweeiicy subiiiitted an application for 

ct i i  p lo yiiicn t w i tli t lic Fou lid ;it ion, ackno w I cdged rece i p t o f t lie Fo~i  nd a t ion Em p lo yec Haiid boo k, 

and requestcd fi+oni llic Foiuidatioii, Rctirciiicnt Plan Scl-vicc Credii loi- liis ciiiploymc~it n’itli 
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CPK. Thc Foundation requcsted tha t  Swceney confiini his personal information fbr W-2 

1) tirposes, and S w eency si yi ed the 1 c t t er co i i  fi rni i 11 3 I Ii c ;ICC ti racy o I‘ t 11 c i 11 fonii a t i OH coli t ai lied i ii 

tlic Icttcr. TO clatc, Sweeney rcmains a Foundation cniployce, and is p a i c l  by thc Foulidation for 

his \voik in tlie Slatc Prograins. The F o d a t i o n  providcs Sweeney cvi(h, illtrr d i a ,  Iicalth, leave 

;uid pension bciicllts. Thcreuncr, Swceiicy \viis assigiietl to pdo i i i i  assigncd to work ;IS an 

employce of CPR aliil tlic Foiindatioii,’ 

Diie lo coiitiiiticd coinplaiiits iqp-ding ciiiploymcni status ;iiicI bc1icITt.s ol’its ciiiployccs, 

tlie Foutidation and not tlic NYCDOH, held an inforination session Tor its cmployecs. ‘I’hci-eforc, 

any “detcniiination” iiiadc to deny pclitioners iiieiiibership in NYCEliS was not mudc by 

NYCDOH, hut by CPR and the Foundation. 

In tlicir first affirmativc defcnse, the rcspondeiits maintain t h a t  this Ariiclc 7s  proceediilt; 

is iiiiproper, as they did not niake any “~lelei-iiiiiiation” dcnying pctitioners NYC’ERS 

iiiembersliip. FuI-ther, pctitioners are not Cily eiiiployees. Any “deteiiiiiiiatioii” regarding 

pclilioners’ cmpluynient or 1-etircnienl bciicfit shtiIs was made by thcir employcrs, CPR or thc 

Fo ti ndat io 11. 

I r ,  thcii- sccoiid affiniiation defensc, 1-cspondcnts assel l  that  in any cvenl, ally such 

dctci-iniliation \vas niadc wlicii NYCDOH a ~ r c c d  to havc tlie Foundation assiiiiie tlic CPR 

Contixt ,  and when pctitioncrs began thcir ctiiploymeiit with the Foulidation in July 2007. Siiicc 
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pclitioiicrs did not commcnce this pi-occcding iiiitil Julie 2008, nearly ;I ) w i -  alicr thc allcgcd 

“cletcmiination,” [lie claims are barred by the applicable lour-montli statute of limitations. In 

support, respoiideiits arguc that ( 1 )  thc statutory pcl-iorl witliin which to hring B Icyal procceding 

coniiiicims when thc p i r ty  is noti ficd 01‘aii “utianibiguous” decision ai ic l  tlicrcby agy-icvcd, iuid 

(2)  tlic limitations period is not lolled by siibscc~t~ent rcclucsts, coiiiplaink, or iicgoliations for 

recoiisidci-atioii o r  the detcniiinatioii. Although respondcnts did no1 make any “dctcl-minations” 

regard i 11 2 pc t i 1 i on crs ’ en t i t 1 eiiien t to pen si 011 bene li t s , ail y such d ct cnii in  at i on wo ul d have to 11 w e  

occtir, at the very Iatcst, iii J ~ l y  2007, wlicii petilioiicrs ~oiiiiiienced einployinent with the 

Foundation and started participating i n  tlic pension plan. Thus, petitioncrs foiir-iiioti1Ii Iieriotl to 

conimcricc this proceeding bcguii wlicn thcy were iioti ficd in Jiily 2007 that they \ w r c  

FouiidnIion cniployecs, riot C‘ily ciiiployccs, and would bc cligiblc Ibr pciisioii plans ~~rovided  by 

h e  Fouridation, not NYCERS. Furlhcr, any clelcrminiition rnatlc at the i n~on i i~~ l ion  scssioii in  

May 20, 2005 \vas niadc by [lie Fouriclatioii, whicli licld h e  scssion, not NYCDOH. A ~ ~ r l t ~ c s l  tu 

icvisit a detcriiiinalion is rnerely a rcqucst for considei-atioii, and does not rcvivc or  toll 111c 

s t ;I t ti I e of 1 i i i i  i t a t i ons , 

I n  their third affimialivc defciisc, rcspondents allcge that pclitioiiers ihiled IO state ;1 c;Iusc 

of action given tliar they arc stariitorily ineligible Io r  NYCERS iiieiiibcrsliip piirstiaiit to Adm. 

Code 4 13-1 04. l’ctitioners concede that  they wcrc and continiicd to bc paid by aiid reccivc 

bcnclits fiom C P R  and thc loundution, rcspcctively. ‘Thc I‘uiiding [or CPli and the Foundation i s  

~ ~ o v i d e d  by tlic Stntc arid NYCDOI-I implcmcn(s thc Stale Progrms by  conlrnctiiig aiid 

Ibiwarding State fiinds Lo private ciitities likc CPR and tlic Foundation. Since peritioncrs becaiiic 

CPR employecs, CPIi and tlic Foundation liavc iiiaintaiiiccl thcir o\vn cniployriien t policics, 
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I)rovided salaries iitld bciicfits, and issued pctitioiicrs llicir paychecks. ‘l’hus, since thc Adm. 

Codc 4 13-lOl(3) defines “city-service” as an einployce o r  the city, respondents Iiavc not 

violated Adin. Code 9 13-104, as allegcd. 

111 thcir fourtli affirmative clefcnse, rcspondents iiiaiiitain that thcir actions were lawliil 

:und proper i n  all i~espccts. 

For tlic rexoiis sel forth abovc, rlic pctition sliuiild bc dismissed. 

Kcplv 

Petitioiiers insist that they wcrr: cniploycd by a i i d  pcrfot-111 work exclusively h r  

N Y  CDOI-I. Whi 11: assigiicd to NY CDOll ‘ s  Officc of Fiscal Management, Ivan t-cview s coiit racls 

Ib r iicc i i  racy and en t crs co lit I-ac t s i 11 to t 11 c data bil sc . S wccn cy’ s c I i t~c i i  t respoiis i b i 1 i t i  cs i iivo I vc 

uii-rci-gency iiianageiiicnt, cvaluation or cmergency drills. and dcvelopiiient of cmcrp lcy  pliuls. 

Pctitionel-s ncvur receivcd any job assigliiiients liom eithcr orynization, ticvcr visitctl their 

ol‘ficcs, and have tievcr been supervised by employecs ii.oni those organizations. No pari or  

~icti~ioncrs’ job duties has ever becn cletcnninecl by CPR or tlic Foundation. NYCDOH ;~I\vays 

has controllcd pelitioners’ job tasks, schcdule, work location, and I-cporliIig relatioiisliilis. 

F 11 i t  li er, rcsp o 11 d e 11 t s ’ o\vii do cu mcn t , t h o C ert i Ti c ;I t c o f I’ roc cd ti rii I R cq u i si 1 e s 13 cr l ii i 11 i II 2 to C PR 

indicate that CPR has only one ctiiployee. 

When NYCDOH iId\lisd petilioncrs to attend [hc scssion on May 20, 2008, ihe scssioii 

\viis held nt thc NYCDOH’s Worth Sti-ect ofl~cc,  ;itid \vas condncterl by Assistant Voiniiiissiouer 

I’alri c i a Pa tc, Ass i s ta iit Coiii 111 i ssio t i  c I-, ’‘ B rcnda M c I i i  ~yi-c, S cii i o I‘ I3 i rcc to r for Ad i i i  i ii i SI 1x1 io 11 

Denisc Arthur, and Thomas Jacobs froiii the Hiiinan Rcsources Departmciit.” At this nicetins, 

N Y CDOH cleniecl pct i t ioii ers’ app I icnt io t i  Tor N Y CEli S iiicni bcrsh i p. 
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Whether Ixtitioiiers are cniployees of NYCDOH caii bc deteniiiiicd by applying factors 

irsctl undcr Uncnip loymen t 1 iisir r-ance Law, I-Iiimaii Rig11 IS Law, and Woi-kcrs ’ Conipctisa~ io11 

Law, sirch as, control over u.ark sclicdule, location, nssigniiieiils, aiid ~i*aiiiiiig, coiitrol over the 

iiieaiis used Lo iicliievc results, control over [lie nicthod oFpayi-~ient, tlic right to discliarge, 

fii ni is11 i tis of cqu ipnicnl, iclat ivc nat tire of t lie work, and employtiicn t rules aiid rcg ti la1 ions to 

Ibllow. Petitiorici-s assert tlia1 according to llicsc factors, they are employces of NYCDOH. 

I n  another coiitcxt, rcspoiidcnts accept tliat pctitioncrs arc NYC‘DOH eniplnyces. In a 

dwimiciit rcspondcnI 17 led with thc U.S. I’q t~al Employiiieiit Oppoi-tuni ty Coniinission. 

NYCDOFI asscrted tliat pctitioners “were recl-iii tcd a n d  intcrviewecl by the City acpcy,”  workcd 

“side by sidc wit11 City cniployccs,” ‘%istoric~illy uccirpicd similar job titles to those licld by City 

employces, and reccived cqiiivalcnt salary adjuslmeiits for perfoi-iiiing similar work as tliat 

pcrfoniietl by their City eiiiployed c~)~II~IcI .~) ; I I .~s .”  Rcspoiidciits fiirthcr stated t h a t  “As a n  

.4ssoci a Le S t ;)I-[ A 11 21 yst assi yi ed 10 t 11 csc C i ty ;I gc t1c its, 1 I \ ,  an] pc r l‘o 1’111 ccl tl uti cs c.0 111 I,iI id) I c to 

ilic other staff an:ilysts i i i  his assigricd office.” 

Pelitioiiers also ;irgiie tliat their scl-vices arc “pilid for by the city” as thc Administralive 

Code rcqiiircs, wlicn NYI’DOI-1 reiiiibiii.scs the Foui~lalio~i for pctitionci-s’ salaries. ‘rhe ultimate 

appropriatioti of Stak Piiii~ls, becairsc Lhc State iiiistakcnly bclicves that the City is spending 

iiioncy on administratioil of rehnbilitation progi-anis Tor thc mentally clisablcd, is imiiialerial. 

As to the statute 01‘ limitations, NYCDOH c o n r i n d  lo cuiisidcr petilioncr-s’ reqiicst unt i l  

May 20, 2008, whcn respolidcncs 1’01- thc first time dcfinitivcly rejected pctitioncrs’ applicntion. 

Since tlic “final and binding” dctemiiiiation did not  occiir in  JUIY 2007 when pelilioncl-s wcre 

providcd with pension plans from the Foiindatiou bccause petitioncrs w i - e  still City cniployccs. 

I O  
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Further, rcspondcnts never cxpressly no1 ilied pclitioiicl-s that they \vex iiieligible for N Y C E R S  

membership until  May 30, 200s. And, pclitioncrs never requested NYCERS meinbcrsliip i i l l t i l  

a l k r  July 2007, and lhe agciicy's response ciilminatcd in  ;I dcnial in  May 200s. Nonc o r  thc 

documents contain a detei~iiina~ioii prior to May 2008 that pctitioncrs \YCK incligible for 

NYCERS membership. Petitioiiers' 2007 application was not a bLrecoiisidcl.atioii" h u t  an in i t i n l  

iquesi  takcii serioiisly by respondenls. At lext four top NYCDOI I maiiagcmeii~ olticials 

conducted the May 20"' niceling, and adviscd pctitioncrs of the rejcclioii of tlicir- application for 

NYCERS membcrsliip. Thei-cfore, IhIs proceeding, bl-ought on Junc 25, 2008, is timely. 

A iial vsi s 

St'tntiite of Li/iiitli/ioiis 

An Articlc 7s proceeding m u s t  be coiiitiieiiccd within four  inontlis after the 

admiiiistr;itivc delenninatioii to be revicwcd beconics "final and biiiding upon tlic petitionci-" 

(I'cr/ho~ig/~ I '  Frir/iro, 95 NY2d  342, 71 7 NYS2tl 79 L20001; CPLR 2 17[ 1 3 ;  N ~ I I J  l'brk S/ute Assrr. 

ofCuu/tfies 1',4.w/ro[i, 78 NY2d 15S, 105, 573 NYS2iI 2.5 [JWl]) .  ,411 ;idn~i~iistl-alivl: 

dctelmina~ion beconics "final mid bindiiig" whcn h c  ~~elit ioner sceking review has bcen 

nggrievcd by i t  (liocco ~ ' K d i y ,  20 AD3d 363, 709 NYS2d 467 [ l "  Dcpt 20051). An 

administrati\/e action is not fiiial a d  hinding wihi i i  the contemplation of CPLR 2 I7  u n t i l  i l  " l ias 

its impact" upon the petitioner (Ilirrrlsoii 1' Popo/izio, I60 A D U  346. 347. 561 NYS2d 14 [ I  SI 

Dcpt 1 !100], ciri17g Mirttrr of'Ed/iiccirl v McC;ztirr,, 67 NY 2d 7 14, 7 16, 490 N Y S N  934). l 'hc 

Statuie of Liniilations does not hegin lo imi i  u n t i l  the pctitioner rcccivcs notice of thc 

dcteniiinalion (Muitcr  of llioirtlo v h'civ Yorli Slciie Bcl. q [ P ( d e ,  60 NY2d 832, S34, 470 NYS2d 

l ? O  [19S3]). 

1 1  
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NYCERS is ;I City arliiiinistralive agcncy that i i i m l g e s  rctiremetit and disability bcnelits 

foi- City employees (A40i~ is  1’ NPW York Ci(v Etiiploj~~.c~s‘Rcti~-cnieii~ $IS., 129 FStrpp2d 599 

[SDNY 200 I ] ) .  Pctitioneis applied Tor NYCERS membership in 2007 by coiitactiiig a senior 

xlministrator at NYCDOI-1’s Division of Mcntal I-lygiene (Swceney Affidavit, 712 1 ). Based 011 

[lie record bcforc the Court, petitioners dit1 iiot I-cccivc iioticc of tlic delei-iiiinalioi1 o f  thcir 

:ipplicalions utili1 tlic May 2, 2008 niccting (Swceney AIIitlavit, 1/24), 

The record suppor~s the assei~lioii by pelitioncis tlial (lie May 2, 2005 mcctiiig was 

coiidircted by tiianagciiicnt from N Y  CDOH, and that i t  was at lliis mecting that pcti tioiicrs \vert 

iiifortiied of lhc deriinl of thcir NYCERS mcmbersliip application. Respondents mci-cly state llial 

“Upon inioriiiatioii and bclicf” Ihe Foundation, and 1101 NYCDOI-I, held tlic meeting (Answer 

l lOO),  and in support, cite to the Agcnda of’thc niccting. The Agcnda appears oil “Research 

Foundation lor Menlal liygicnc” let~crlicad. However, the Agcntla docs 1101 indicale \vliicIi 

employees of NYCDOH or of tlic Foutidatioii appeal-cd at tlic meeting, conductctl tlic meeliiig, or 

directcd the inceting. On tlic o~hcr hand, pelitioners’ :iftidavits attest to tlic fact tlml spccific 

in;inagcineiil ol‘ficials fioiii NYCDOII coi~luctcd thc i i icct inS and Lidviscd 11iciii 1 h 1  Ilicir 

application lor NYCERS iiiciiilmship wei’e denied. 111 tlic absciice o r  m y  eviclcncc to 1he 

cn nl rary , t hc Cou 1-1 fi i d s  111 at tli c d et e riii i 17 at i o t i  dcn y i i i  g pet i t io ii c rs ’ N Y C E R S 111 c nib c rs hi 11 

bccniiie “ f ~ n ; i l  and binding upoii tlic pctitioncr” whcn pe~itioners’ rcccivcd notice of this 

dctcriiiiiialion at tlic May 10, ZOOS hearing. 

‘ T l ~ e  is ti0 cvidcnce in ~ I i c  rccord 10 support rcspondents’ contention tha~  petitioiicrs 

I-eccived notice of tlicir iiieligibility Tor NYCERS mcnibcrship in July 3,007, W ~ C I I  Iwtitioncrs 

co 111 in en ccd em p I o ylii en t \vi 111 t lie Fo i I nd a I i o i i  a nd st aii cd 13 art i c i 1) at i t i  2 i 11 the 11 cii si o 11 p 1 an. 
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.4lthoiiyh lhc ciiiploymcii~ rclatcd iq-tplications cotiipleted by pcli~ioncrs Tor work hi- thc 

Found at ion i nd ic at e t ha1 they w crc Fo 1111 d ;I t i 011 c m p 1 o yecs, not 011 e o I‘ t hcse doc LI I iicii I s co 11 t ai n s 

any languagc exprcssly indiciiting Ihat pctilioiicrs wcrc ineligible for NYCERS meinbership. 

.4ddi~ionally, hac Ilic Foiiiid:ition’s cmployee 1i;indbook received and :icceptcd hq’ p ~ ~ i t i o i i ~ i . ~  

iiidicates t h a t  the pension plm would be o1Tcred by ~ l i c  I~ounda~inn llirc~gli TIAA-CIIEF, Lhc 

documcnt docs 1101 expressly st:ile tlial petitioncrs were ~io t  cligible for NYCERS nicinher-sliip. 

Thus, such documents do not coiistittite tiiiambiguous notillcatiorls i n  July 2007 of ineligibility of 

NYCERS membcrship. Instcad, the clocumciits arc ;imbigiioiis on this i i m o w  issuc, and “[i]f an 

agency has crciltcd ambiglity or iiiiccrlaiii[y as tu whelhcr ;I lillal and binding decision has becrl 

issucd, tl-lc courts slinitlcl I-esolvc any iumbiguity crcaleil by lhe piiblic body ;igiinst i t  i i i  ortlcr to 

reach a detei-mination on the iiicrits atid not dcny il pal-ty his day in court” (l?oc.co 17 Kcl/.v, .upx, 

ci/i/r<q A4atkr ofC’lirlcr 1’ Stiite o/Ncw l’ork, 95 NY2d 267, 270, 716 NYS2d 364 [ZOOO]). 

In light of pclilioncrs’ a~~estatioiis (hat they were xlvised of the dcnial of thcir request LO 

prlicipate ill NYCEIiS at the May 30, 2008 mccting, lhc illstan1 pi~occetlIng comIncticcd i n  . I I I I I C  

2008 is liiiicly. 

Fuihirc k j  Stute CI COI~SP of Acfion Utirlcr Arlirle 78 

CPLli 7803 stntcs that the courl I-cview of  ;i determination of ail agency consists 01’ 

wlicthcr tlic detei-niination was 111adc in violutioii of lawliil proccclurc, w;is aiTcctcd by ~ 1 1 1  cri+or o f  

law or was ar*bitrxy :mi capricious 01’ an :~biise of discrclion (CPLII 7803(3); scc kI’i//dwr P I ( m  

Corp. 1’ NC?M# York Stirte UIICR, 161 AD2d 279 [ l ”  Dcpt 19901; A4lrzcl 1’ UI-ICR, 135 AD2d 600 

[ l ”  Dcpt 19SS1; Iliinrherk 17 DMCK, 129 AD2d 5 1  [ l “  Dcpt 19871, /v. de/ / .  70 N Y M  61.5 [IVSS]). 

An action is ar-biti.nry and capricious, or a11 abusc of discretion, wllcn thc actioii is titkc11 “without 
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sound basis in msot i  and ,., without rcgarcl to tlic Facts" (Mnllcr of Pelf 1' Boczrcl qfEdi[cli/iou, 34 

N Y 2 d  222, 231 [ 19741). lialiollality is [lie key iii detcr-minitig whether ail action is arbitrary aiicl 

(see Hoivtrrd 1' k@iz(iii, 2s NY2J 434 [ 19711). Wherc tlie agency's interprctation is Ibunded on a 

rational basis, tha t  intcrprctation should bc affirmed even i l'llie court iiiiglit have come to ;I 

'Tlic crux of pctitioncrs' claim to entitlenicnt Lo NYCERS niembcrship rests pliiitlly on the 

iiilcrprclalioii of Adm. Code $1 3-1 04. Adin. Code 4 13- 104( 1) provides, in  pet-Lincnl p x t ,  Lhal 

mcmbci.ship in NYCEKS "shall consist of ... [all1 persons in city-scrvice," aid Atlin.  Codc I 3 -  

I O 1  (3)(a) dclincs "cily-service" as: 

Where thc statutc is clcar and i i i iambi~~~oiis  OII its face, the legislation iiiust be intcrprclecl 

application of a stalulc (id.), It is ~ U ~ I ~ U I I C I ~ ~ ~  ~ h a l  a court, i n  intcrpretiiig a slatule. should 
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;ittempt 10 er‘fectuatc tlic intciit of’tlio Imjslaturc, and where thc statutory laligitagc is clcar and 

tinambiguous, tlic coiirt shoiild coIistrw i t  so as to give crfcct to thc plnin meaning 01. the words 

used” (id. cititig I ’ ~ : ~ i d ~ i i e ~ i ‘ s  ~ ~ ~ 1 1 ~ ~ 0 I ~ i i t  ilssir. 1) Citj, ( I ~ N C W  York, 4 1 NY2d 205, 208, 39 1 

NYS2d 5441). 

Based on thc record of  the Cotir~, i t  can no^ bc said Iliat  petitioners’ “sci-vice” with [lie 

I:oiiiidalioii constitiitcs “sci-vice as an eiiiployce of the cily or state of New York, ol’nny agciicy 

[lieroof. . so Lir as such scrvicc is paid for by thc cily.” It  1 x m  iiotiiis tliat NYC‘ERS, “[t]lic 

city rctiremcnt syslem[,] was crcatcd to provide ‘a rctiremcnl system for officcrs and employoes 

\vhose coiiipensalion in wholc or i n  par1 is payahle O U I  of thc trcasury of tlic city ol’Ncw York”’ 

(Hcirnr~r v c0171i~/>~, 2‘34 N Y  245, 62 NE2d 5 5  [ 19451 ci~111g L,. 1920. ch. 427). 

The I974 Regiilar Scssioii proviilcs, in pcrtineiit p a i l ,  tliat “Thc Slate shall pay oiic 

hiindred percent of the net operiiting cosls expended by the locnl goveiniiieiit and by volunlary 

agencics j)ursuant io conl ixt  with such loci11 government or by the state Tor sei-viccs. , . , 

(Answer, Exh.  1, pp.  9 10-9 17). The Siatc i.cqiiircd tlm llie hiids to bc allocatctl 1’01, thc 

atlniinistratioti of thc Slato Programs would be niade available only tlu-oitgh il contract w i t h  CPIi 

(Answer, Exh.  2, p. 2). l’hc R ~ C ~ I T I I I ~ C I I ~ ~ I ~ ~ O I I  For A\vard Cover Sllcct iiidicatcs that the 

“Funding SoLirce” was “1 00%” li-on1 IIic SL;itc. Additionally, the Nu-rative foi ~iccotiiiiicridalioii 

Tor Award, paragraph E, indicatcs t h a t  “The Stale has bccn uii\rilliiig to rciinbui-sc Ilic: Citv 

directly for Adiiiiiiislratioii cxpciiscs, and, werc it not Tal- this contract, these criicial 

adrniiiislniti\/e sei.vices woi1ld have to bc paid for wilh City tax lcvy f‘itntis.” (Answer, Exh. 2) 

$1 

It is iincontestcd tliat state agencies, NYSOMRDD aiid NYSOMH, reached an agreement 

with NYCDOH’s prccleccssor, \vlicicin 11ic Slalc agrccd lo l i i i i d  tlic NJ’C‘DOH’s cxpcnses in 
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ncliiiiiiistering l he  Stale’s programs. Noiably, the Agrcemcnt bctwcen NYCDOH and llie 

Foundation that followed inclutlcs tlic following statcment: “Tlirougli this contract, the St:\tc 

provides 100% rciml~urseincnt lo tlic Ciry for the cost o f  administering this p roymi  in NCLY 

York City. ‘I’hcsc liinds are provided by the Stale tliroush [he Statc’s tlesignntcd conlriictor. 

Research Foundation for Mciital Flygienc.” (Answer, Esh.  5 ,  Attachnicnt). I t  was within this 

coiilexl that pctitionci-s wcrc h i i d ,  lii-st by C‘PR. and  then by the Foundation. 

And, i t  is uncontestcd that pclitioncrs’ snlarics arc paid by tlic Foundation. ?’litis, [his 

Court lintls [hat petitionel-s’ sal:iries are direclly pnyable out of the “lrcasury” of tlic Foundation 

(Aiiswer, Exh. Id), which is wholly liindcd by h c  Ncw York Statc, and not New York City. I n  

other words, the City ol‘New York does not f i n ~ i c e  tlicse Statc Programs; nor does the City o r  

Ncw York fi tiaiicc lhc cniployiicnt of pctitioncrs a t  tlic Foundntioii, a11 indcpcndcnl coiltractor 

(see Doctor.\ Coiciicil v Now I’orli Citjv l ~ i i i p / o j w s ’  J<eIIruiicu[ S‘ys., 7 1 NY2d 669 [ 17SSl [noting 

11ic slattitory protcction aflorclccl by Adni. Code $ $  13-104( 1) and 13-1 01(3)(a) to all pcrsons in 

City-scrvice, desigiicd to exclude persons such ;IS inclcpciident conlraclors, remains as important 

 id relevalit as when the statutc was passcdJ). 

The docuiiients in ~ I i c  record also provide a r;itional basis for the conclusioii tha t  l\mi and  

Swcciicy WCI-c ctiiployecs ol’CPR nncl ofllic Foimdatiun. Ivan complcted a foiiii 011 CPR 

Iclterhcnd eiitillecl “Eiiiployw Enrol Iniciit Form Cctircr I’or Policy Rcscaidi, Inc.” ‘fhe Torm 

iiidicalcs thal his positioii is “Assoc. Staff Aiialyst,” tha t  his criiployiiicnt bcgaii “5/2.3/94,” and 

that lie is iiol ctnploycd clsewhcre. ‘The spaces providing Tor  “health/li fc itisurailcc,”J “kcy LO 
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work room,” aid eligibility for “CPR Pcnsioii Plans” MC clieckecl. 

lvaii also complctcd an “Applicatioii for Pal-licipalion in Ccntcr for Policy Research, Inc., 

Pcnsion Plan.” 111 this document, Ivan “~ickiiowletlge[s] tha t  there is no obligatio11 011 tlic pari of 

the Center for Policy Rcscarcli to iiiiilie o r  continue to iiialcc any contribiitions to rhe trilst iindcr 

the Plan, and lliat each coiitrihilion iiiacle /y I /W L ’ L V I ~  at any tinic is vo11111tiiry and no( 

obligalory.” (Emphasis atldccl). Siiiiilai-ly, Ivan’s application for ‘“TIAA and CREF Rclirciiiciit 

Aiiniiity Coiitracts” idenlilies h i s  cmployer ns “C‘cntcr Ibr Policy Rcse;lt-ch,” uid his j ob  posilion 

i1S “Associate S ta Analyst.” 

Ivan’s applic;ition for hcalth insiirancc, datcd A4ay 33, 1004, is  complelcd 011 ;i lbt-iii 

elititled “Group Iiisui-aiice Enrollment Application” OH “Aclna” Icttcrliead. ’I’he foi-iii idcnli iics 

thc “cmploycr imic”  as “Cciiter h r  Policy Rcscai-ch,” aiid lists his occupation as “Coniracl 

A i i a  I ys t .” 

Sweeney's application for eiiiploymciit \villi tlie 1-ouiidation aiid his application lo the 

Foulidation for rctireincnt credil list his formcr cmployer as CPR.  

Foolllok 4 C u l l t ’ L l .  
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Such rccoi-(is idcnrify CPR as pelitioiicrs’ prcvious dircct cmploycr. 

Aftcl. the Foundation iisstiI11ccl thc CPR C.?o1itracl,’ I\MI i111d S\\TCcIlcy csccurcrl scrics 0 1 ‘  

docuiiients issued by the Fouiidatioii. 

By lctter dated June 7, 2007, thc Foundation estciided “an offer of’employmeiit will1 h e  

Rcsca~-ch Foundalion Tor Mciital Hygiene, Liic. ;is an Associate Staf f  Analyst.” The Ict tcr  is 011 

[lie Fouiidation’s Icttcrliead, and Ivan excciilcd thc letter ;IS acccptancc ~Fciiiplo~~incii t .  

Ivan also acknowlcdscd receipt on Jiine 35,  2007 o r a  “RFM1-l Rcscarch 1:ouiidtilion fbr 

M ental I l  yg i ciic, I iic . ” em p lo yec 11 and boo IC, w h i ch dct ai 1 s the Fou n da t i on ’ s po I i c i es coiicei-11 i 11 s, 

irifcr li/ifi ,  dicss codc, u,oi-kpIacc: safety, work hours  id compensation, aiid bcnelits (SLY 11. 19, 

ir ! f iu) .  Ivan d s o  coiiiplctcd ;1 “l<csc;u.cli Foulidation for Mciital Health Request foi- Relircment 

Ci-edit Based 011 Prior Servicc.” Fui-tliei-, according lo tlic “Agcnda” of Ihc M a y  200s iiiccting, 

the petitioners wcrc adviscd that the Foundation was a “Privatc Non-For-Pro fit Coi*p~i;itioii” ~ n d  

“Not a Gov’t Agciicy”; thc F:ouiidation’s I-elatioiisliip with NYCDOH is that o r a  “Contractor 

Providing Scrviccs”; aiid thal pctitioncrs n w e  “iit \vill” cmployecs with the Fountlation. 

As to  Swcciicy, he coiiipleted an application for cmployment with t h u  Found;itio1i m c l  

also ackiiowledgcd rcceipt of the Foundation employee Imdbook. Sweciicy also cumplclcd ;I 

“Rcscarch Foundation for Mcnl;i1 Hcnlth Request for Retircment Ci-cdit Based on Prior Service” 

IS 
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with “Center for Policy Rcscarch.” 

Tliiis, i i i  conncclion with NYCDOH’s agreeiiicnt with thc Foundation in 2007, the 

Foundation bccaiiic Ivan’s new, direct eiiiploycr, replacing CPR ;IS pclitioiicrs’ formcr, c-lirccl 

emp loycr 

Although petitioncrs perfol-m work ai  a NYCDOII localion on Worlh Strcei, ilic rccorcl 

suppork ;I finding thnl thcy iwc not ‘City eniployecs” ;IS that term is defined, nor h a w  heir  

salniics or bcncfits bccii pi’ovidcd [or b}’ tlic City of Ncw York. The record indic:itcs tha t  

I h e Fo i i  iid at i o 11, bo tli of w 11 i cli a re p I- i v a I e, i i  o t - for- p i i vat c corpo r;i t i o i i  s . TI1 lis, i i  o t \v i t 11 stand i 11 g 

that NYCDOH provides supcwisioii of pelilioncrs’ work, including NYCDOH’s control over 

petitioncrs’ time x i d  leavc schcclules, they arc cinployees of  he Foundation. 

‘rlie C o w  also i ioies 1ha1 Adni. Code 4 13- I O  1 ( 3 ) ( a )  also includcs :IS “cily-scivicc“ 

scrvjce, by any pcrsoii, in any county oflicc, “paid for in wliole 01. iri pari by tlic city, C Y W ~ I /  

In this rcgmi. the CI’Ii “Employcc Betic fits C!!L Policies Siitiimary Sheet” pravidcs: 

E it1 n loyce Pc tis i on 
Ccntcr for Policy Rcscarch conti-ibutcs 12% of employccs salary to llic Pciisioii 
Plan ndmiiiistercd by TIAA-CIIEF. Eiiiployees are cligible to participate i n  the 
pc ti s i on pla II ;I ftc I* 3 mo n [lis perni an CII t cinp I o yii en t . Pcii s i on con tri b I I t i on s arc 
iii:icie on a inonthly basis to TIAA-CREF. Coiiiplctc the "Retirement Aniiiiilies” 
sections of the TIAA-CREF 

Enieloycc T1)A 1’1m [40311) 
Einpluyccs have h e  option of participaIiiig in a Tux Dcfcn-cd Aiintiit} 1’1aii (40311) 
adniinistcrcd by TIAA-CR13F. . . . Employecs wishiiig to participle in the T D A  
plan should coiiiplctc . . . the “Group Siipplcmcntul Itelirement Aiiiiut ty (GSIIA) 
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sections of tlic TIAA-CREF enrollmcnr fomi. 

Thc Foundalion’s Ei i ip loyi i~ i i t  1 Iaiiclbook similarly providcs that ‘‘IWMkl [(he 

Foundation] provides you with a geiicroirs retircmenl progi-alii , , ,” and “purchascs niiiiiiitics 10 

provide you with I-ctiremcnt bcncfits ill  110 cost LO you. I’i.ciniilins . , .are rciiiittcd to thc l’cnchcrs 

Insuraricc and Aniiuity Association/Collcge Retirement Equilics FLind ( T I A A K R E F )  . . . .” 

Thus. ;is iL nppears t l ia l  petitioncrs pxticipatccl or M’CPC cligiblc t u  pi1rLicip:ltc in  1lic 

TIAA-CKEF pensioii plall wheii employed iit CPR and the Founclatioil, ~ h c y  arc iiicligihlc for 

N Y C E 11s iii eiii bcrsh i p . 

Resort to the various factors iililizcd in the contexts of Unemploymc~it Iiisurancc Law, 

I-liiiiiaii Rights Law, and Workcl-s’ Conipciisation Law is iriiprovidciit givcii kict Ihat NYCERS 

scrvcs a difl’crcnl piti-pose Trom all siich laws, aiid that Adni. Code 9 13-101(3)(a) is clcal- and 

iiinainbigiious on its IBcc. 

Therefore, iii light o f  Llic, abovc, pelitioncrs’ claiin tha t  thc rcspoiidents’ dciiial of 

pctitioncrs’ incliibcrship i n  tlic New I’oi-k City I%iployecs’ Rctircmeiit Systcm is ai-biIrary, 

capricious, and violalcs pctitioiicrs’ entiilcnient to those beiiclits pursuan( to  NCM. York City 

A h .  Code$ 13- 104 lacks merit. As such, therc is no basis for pctitioners’ sccolld reqiiesl Tor (111 

ordcr dii-cctiiig responclcnls to takc tlic neccssary actioiis to provide petitioners with hcnclits of 

menibciship hi NYCERS. 

Conclusion 

Based on the Ibl-esoins, i t  is hercby 

ORDERED and ADJUDGED that thc instant application by pctitioners for an ordcr ( I )  

cicclariiiz h i t  the detiial by I-espondents ol‘petitioners’ niembel-sliip i i i  the New York Ciry 
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Eiiiployees’ Rctir-cmcnt System is aibitriwy, capricious, and violates petitioners’ cnlitlement to 

those benefits pursuant to Ncw York City Administrnlivc Code 5 13-104, and (2) dircctillg 

respondents to talcc tlic necessary aclions to provide pctilioners with benefits of iiieinbcrsliip in 

NYCERS, is dcnied, and Ihc pctition is dismisscd; and il is fiirthcr 

ORDERED that rcspondetits scrvc a copy of this ordcr with notice orcillry upon 

pctilioners within 20 days of cntry. 

‘I‘his constilutcs thc dccisioil and ordcr of the Court, 

Datcd: . I a i~ua~y  x1, 2009 

HON. CAROL EDMEAD 
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