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P 1 aiiiti€l. 

-against- 

LJFFEY VAN LINES, INC., 

Defendanl. 

X - - _ - - _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

ABA CONSULTING, L A X ,  

PI ahtiff" 

-against- 

1,JEFEY VAN LINES, TNC.. 

Defendant. 

INDEX NO. 
105556/07 

Action 2 

INDEX NO. 
I08232/08 

WALTER R. TOJJUR, J.: 

Motion sequence no. I in action 110.1 and motion sequence no. 2 in action no. 2 are 

consolidated herein for disposition. 

In action 110. I defcndant moves for an order vacating thc scttlcrncnt agrecrncnt between 

the partics dated Junc 5 ,  2007. 

In action no. 2 defendant iiiovcs Ibr an order pursuaiil to CPLR 2221 granting it lcavc to 

rcarguc or renew its motion IO dismiss thc complaint and compel arbitration which resultccl in 

this C O L I I ~ ' S  ol-dcr datcd August 20, 3008 (the "Prior Order.'). 
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Plaintirf cross-inoves pursuant 10 Article 19 of thc Judiciary Law “and any other 

applicahlc scctioii ol: the CPI,R” fi)r ;in order: ( i )  enforcing h e  Prior Order compelling dcfcndant 

10 hniish a general I-elcasc to plaintifc (ii) punishing defendant [or contempt of court for Its 

willful refusal or willf~d neglect to obcy said Order; (iii) fining defendant $250 for each violation 

of said Order, and awarding plaintiff thc costs and expcnscs in connection with this coiilempt 

proceeding including reasonable attorney’s fccs pursuant to .ludiciary 1 ,aw 5 773; (iv) dirccting 

that dcfcndaiit may purge its contempt by paying the fincs, cosls and expcnscs iniposed by thc 

court czid furnishing said gciicral rclcasc within 10 days 01 service of t h i s  court’s order with 

notice of unlry or at  sonic nllier specificd time as conditions for purging its contempt; (v) 

dirccling that upon defendant’s failure to timely purgc its contempt, pursuant to Judiciary Law S; 

772, a warranl of cominilmeiil shall he issued confining ils prcsidciit and principal, Daniel 

Moloney, to jail; and, (vi) granting plaintif€ reiiewal xiid upon reiicwal modilying the Prior Order 

to thy txtenl of denying clerendant’s niotion to compel al-hiIration based on defendant’s failure to 

mcdiate. 

The hllowing facts, as iiindif~ed, are taken €rom thc l’rior Order (defendant’s exhibit A in 

aclion no. 2). On March 25. 2004 plainlil‘f and defendant entered into a Iettcr affrcemeiit (the 

“C‘onsulting Agrccmcnt”) w1icrcii-t plainti fi. agreed to advisc and assi\t defcnclant in  idcritifying 

and qualifying lor tax arid business incentives and benefjts. Thc Consulting Agrcemetit provided 

in pertinenl part that plaintift7s fcc would be based on 20% oftlie tax hciicfits received by 

defendant during 2004 through 200s. payable by April 15 ul- each ycar subsequcnt to the year thnt 

any credit is rcceived (scc defendant’s cxhibit I in action 110.1, p 3). The Chiisulting Agreement 

provided lurlher that nny disputes dial1 be subniitled to inedialion aiid that if  thc parties’ disputc 
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reniained urlresolvcd lor 60 days after the mediator’s first iiicctjng then it shall he submittcd to 

binding arhitmtioii under the rules and procedures of lhc American Arbitration Association (id,). 

Defcndanl paid plainlill‘tlic amount due lor the 2004 tax year but did not  pay anything for the 

2005 and 2006 tax years. 

On April 15, 2007 plaintiff coinnienced action no. 1 seeking coinpcnsalion for tsx years 

2005 arid 200h and prospcctivc compensation (in an amount to he determined a1 a future date) 

for tax ycars 2007 and 3008 (SCC complaint, defendant’s cxl-ribit 2). Prior lo joinder of issuc 

action no. 1 was scttlcd and tlic selllemcnt was memorialized by a letler agrccinent datcd lune 5 ,  

2007 (thc “Xettlerncnt Agrccmcnt”). Thc Scttlernent Agreement provided in pertinent pal? as 

ibllows: defendant’s paynicnt of $99,297 was in full scttlenierit of plaintifl‘ ‘s claim ibr 

$1 01,767.63 plus iulerest; upon deI‘eiidant’s check clearing plaintiff would filc R notice of 

discontinuance of its h x i ,  second, Iburlh and tiAh causes of action with prejudice as lo the 2005 

and 2006 tax years but without prcjudice to plaintiffs claims for the 2007 and 2008 tax years; 

and, the pai-tics would cxcliange gcncral releases with plaiiitiff 5 release of defendant limited io 

the extcnt that plaiiitif(‘wou1d not releasc its claim for its 1k.e with respect to any 2007 and 2008 

tax credits (see deleidant’s exhibit 3). Thereafter, plaintiff delivercd its nolice of discoiitinuaiice 

and a gencral relcfisc to def’eiidant. However, defendant failed l o  deliver a general releasc to 

plaintiff. 

I n  .lune 3008 plaintifi‘cotn~iicnccd aclioii no. 2 for breach of thc Settlemcnt Agreenicnt 

and spccific pcrfonnancc seeking to recover 30% ol. dcfendnnt’s tax savings for 2007 and 

prospective savings €or 2008, and to compel dcfcndant to execute thc general rclease. Instead of 

scrving 311 aiiswcr dcfciidant inovcd tn disnii>s the complaint and to  compel drbitration (the 

? 
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“Prior Motion”). I11 tlic Prior Order the court denied defendant’s requcst to dismiss the 

complaint, granted dcfciidaiit’s request to compcl arbitration to the extciit that it sought 

resolution oftlie issucs pcrlaining to the 2007 and 2008 tax years, atid directed the dcfcndanl to 

dclrvcl- a gcneral rclcase to thc plaintiff iii accordancc wit11 the Settlement Agrccmenl within 20 

days o lsen icc  of a copy oftlic Prior Order with noticc of entry (see defcndant’s cxhihit A in 

action no. 2, p 6). 

Iki‘cndatit has iiow iiioved in action 110, 1 to vacate thc Settlcincnt hgreeiiient (and 

thereby avoid its oblignlion to delivcr a general release to plaintiff) 011 the ground that thc New 

York Statc Department of Taxation and Financc reversed thc lax credits issucd to defendant for 

2006 arid instead sought a tau payment from defendant in the suiii of $147,365.98. Dcfciidant 

claims that il was induced to ciiter into the Settlcmcnt Agreenicnl in the mislaken belief ‘‘that any 

audit rcduciiig Lhc tax credits rcccived would rcsult in a proportional relund or credit from thc 

I’laintiff’ (SCC Moloney September 24, 21108 supporting al‘lkhvit, 71 13). 

Tlic court iinds h a t  dekndatit’s tnolioii should he denied. Tkreiidant was represeiitcd by 

counsel Surely, if dcl‘endant bclicved that a reductioii in tax credits by the New York State 

Depai-tment of ‘l’axalion and Fitiaiicc would entitle it lo a rcftind ho~t i  plaintiff, such provision, 

clearly mntcrial, would or should havu k e n  in the Settlement Agreement. “While defcndant[s], 

with tlic bendit of Iiindsighl. may liavc made a bad I>argain, it is not the function of [tlic court] lo 

rewritc the parties’ agreement” (I,crrrc C’oi~puraiiorz ofAmerica, Jnc.. v Resnick, 288 AD2d 533, 

535 ITliird Tkpt 2001 1: sec also S’~’I7iiei~k11’ 17 Phc~1p.s. 41 NY2d 218, 743 [19771 [“the 

busincssman will 1101 hc rclievcd from the consequences of his bad bargaiii”J). 

Jn action no .  3 dekndant wcks leavc to rcarguc or rciicw its Pi-ior Motion contcnding 
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lhat the court should not have bccome involved in thc p a r k ‘  dispute and should not have 

directcd thc dcfendaiit to deliver a gcncral releasc to plaintiff because tlic Consulting Agreemcnt 

providcs that all disputes arc to be resolved by arbitration. Defciidaiit ad.ds that it would bc 

inequitable lor plaintill’ to rctain that portion or its fcc for. which defeiidatit did not get a tax 

credit. 

A inotion for leavc to rcat-gue “shall be based upon iiiatters offacl or law allegedly 

overlooked of inisapprc1iendc.d by thc court in determining the prior motion” (CPLR 222 1 [d][Z]). 

A motion for leave to rciicw “shall bc based upon new facts 1iot offkred on the prior rnotion that 

would change the prior dctcrinination or shall demonsirate that thcrc has been a change in thc 

law that would change tlic prior dett.1-mination” (CPTA 2221 [c][2]). ‘The court will treat 

defendant’s motion as one to reargue siiice no new facts or changes in thc law are presented. 

ln its Prior Order. the court found that the issues pertaining to plaintifrs claims for tax 

years 3005 and 2006 had been resolved by thc Settlement Agreeriieiit and that plaintiff was 

untitled to a releasc of all claims per-taining 10 tliosc ycars as provided therein (see defeiiclant’s 

exhibit A in action no. 2, p 4). ‘I’he court h i n d  further that the issues pertaining to plaintiffs 

claims for tax years 2007 and 2008 had no1 heen rcsolved by the Settlement Agreement (bcca~ise 

plainti CT preserved lhosc claims) and were thercfore gwtriied by the Consulting Agrccinetit and 

subjcct to thc iiiediatinil/arbitrati017 ~ ~ r n v i s i o n  contained thcrein (id,). The C‘onsulting Agreement 

provides in pertiiieiit parl that the pai-ties’ disputes “sshall be submitted to mediation ... . Ifthe 

inatler remains unrcsolved hO days ahcr the mediator’s h t  meeling then it  shall be subinitted to 

binding arbitration” (see del‘endant’s exhibit I ,  p 3 in action no. 1 ). Mediation was a condition 

precedent to arbitration. l‘laere was no mediation. ~ l h c  court will  i hcdore  modi ty its Prior 
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Order to thc cxtcnt of directing the partics lo mediate their disputes pcrtaining lo tax years 2007 

and 2008. 

Plainti f" has cross-riiovcd in action no. 2 to punish defendant for contcmpt because 

defendant rcfuscd to furnish the geiicral relcasc rcquircd by the Prior Order. Plaintiff also secks 

iuodificatiori ofthe Prior Ordcr to the extent of denying the branch of defendant's Prior Motion 

which sought arbitration on ihc ground that plaintiff failed to rncct the condition precedent oC 

mcdiation. 

'I'hc draconian rclic f sought hy plaintif[, iiicludi ng a rcquest that defendant's principal, 

Daniel Moloney, he sent to jail, will be dcnied fbr the following reasoiis: pIaintiKhiled lo serve 

a ceilified copy of the Prior Order on Mi-. Molnney as required by C'PLR 5 104; plaintiff failed to 

pcrsoiially serve its cross-motion on Mr. Moloney as required by Judiciary Law 5 761 ; there is 110 

showing that Mr. Moloney's conduct was willrid as required by Judiciaiy Law $ 750(A)(3): 

dele'endaiit timcly filcd thc instant motion for lcavc to rcarguc OT rcncw its Prior Motion to dismiss 

tlic complaint and compel arbilraticm which called the Prior Order into question; plaintiff's cross- 

m o t i o n  Tor ct~iitcnipt was servcd lcsc than 10 days prior i o  thc r-cturii date in  violation of Judjciaiy 

Law tj 756; and, thc cquitics favor defcndant. Plaintiffs requcst for rcnewal, which is actually a 

requcst for reargutncnl, will bc denied as untiiiiely (scc Mrrlfer ofHiric1, 20 NY2d 610, 61 2 

I 19071). 

Accordingly, it is hereby 

ORDEIIEL, that dchidaiit 's niotioii in action tin 1 i o  vacate the Sezllement Agreement is 

denied, and it  is fLlrther 

ORDERED that dckndnnl'\ riiolion iii action no. 2. for leave to reargue its Prior Motion 
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is grantcd, and it is liirthcr 

ORUEICITI that upon reargument the Prior Order is modificd to the extent that the parties 

are directed to submit thcir dispute pcitaiiiing to tax years 3007 and 2008 to mediation, as 

provided in thc C'onsulting Agreement, within 20 days from service o f a  copy d h i s  order with 

notice of'cntry, and it is f i rhe r  

ORTIERED illat the Prior Ordcr is further modiiyed to the extent defcndant's timc in  

which to fuinisli a gciicral relcasc to plaintiff is cxtended to within 10 days from service ofa  copy 

ofthis order with noticc ol'cntry, and i t  is further 

ORDERED that plaintifrs cross-iiiotion in  action no. 2 for nn order punisliing dcfeiidant 

[or contempt and "granting plaintiff rcncwal" is dciiied in its cntirety, arid it is further 

ORDELIED that except as modified herciii the Prior Ordcr slid1 rcmain in f u l l  forcc aiid 

cffect. 

This coiistitittcs thc dcciqion arid ordcr ofthc court. 

WAI ,'PER €3. 'IULLJB. JSC' 
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