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SCANNED ON 112312009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK CClUNTY 

Justice 

The following papers, numbered 1 to were read on this 

Notice of Motion/ Order to Show Cause - Affldavita - Exhiblta . 
An8wering Affidavits - Exhibits 

Replying Affidavit8 

-- 
Cross-Motion: !-_1 Yes I.. I No 
Upon $e fyegoing papers, It is.ordered that this motion, 

ase on the accompanying Memoraiidum Decision, it is hereby 

ORDERED that the branch of the motion by defendants Metropolitan Transportation 

iuthority aiid Metro-North Cominuter Railroad Company for summary judgment dismissing the 

omplaint against Metro-North Commuter Railroad Company is denied; and it is further 

ORDERED that the braiich of the motion by defendants Metropolitan Transportation 

Luthority and Metro-North Cominuter Railroad Company for summary judgment dismissing the 

omplaint against the Metropolitan Transportation Authority is granted, and the complaint 

gainst said defendant is dismissed; and it is further 

ORDERED that defendants serve a copy of this order with notice of entry upon all partics 

rithin 20 days of entry; and it is further 

ORDERED that the Clerk may entcr judgment accordingly. 

This constitutes the decision and order of the Court. 

/ 
N. CAROL E D N I E A ~ ~ - ~ ~  

r I REFERENCE 
NON-FINAL DISPOSITION 

Dated: 

Check one: FINAL DISPOSITION 
Check if appropriate: ' 1 DO NOT POST 
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SUPREME COURT OF TIHE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 3S 

I-’ lai n t i ff, 

-against- 

Index No. I I208 1 /2007 

Seqiieiice No. 001 

personal injury In this 
w 

fell in defendants' prcrnises on a mat situated at the exterior door leading from East 42nd Street 

to Grand Central Terminal (Vandcrbilt Hall), New York. New York. 

Defendants Metropolitan Transportation Authority (the “MTA”) and Metro-North 

Coinmuter Railroad Company (“Metro-North”) now move for summary judgment dismissing 

plaintiffs complaint. 

Defendants’ Motion 

Defendants argue that as to Metro-North, the evidence fails to establish the existence of 

an issue of fact as to whethcr the mat that allegedly caused plaintiffs fall was out of position and 

against the saddle prior to the accident or whether it was out of-position as a consequence of the 

fall itself. The evidence also fails to cstablish the existence of an issue offact as to whether 

Metro-North had constructive iioticc of the alleged defect. Nor does the evidence establish that 

Metro-North was awarc of the condition lor any appreciable length of time prior to the accident. 

General awareness that the floor mats occasionally moved out of position would be insufficient 
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by itself to constitute notice of a dangerous condition. In addition, plaintiff cannot demonstrate 

that the alleged dangerous condition was the proximate cause of her injury. A fair reading of 

plaintiffs testimony establishes that it was just as likely that the mat was in a safe position prior 

to plaintiff’s fall and was moved out of position only as a result of the h l l .  Plaintiffs claim 

regarding proxiniatc cause is therefore based on surmise, conjecture and speculation, which are 

without probative value. Therefore, Metro-North is also entitled to summary judgment. 

As to the MTA, Metro-North has admitted in its Answer that it controlled, supervised. 

and maintained the area and/or rubber mat in question, and was charged with operating, 

maintaining, repairing and supervising the area whcre plaintiff’s fall allcgedly occurred. MTA, 

on the other hand, denies “these dements” of plaintiff’s cause of action or that it has any 

responsibility with reference to the day-to-day operation of the area. Further, Metro-North is a 

subsidiary of the MTA. Therefore, since Metro-North is a subsidiary of the MTA, MTA may not 

be held liable for the alleged torts coininitted by its subsidiary arising out of the operations of the 

subsidiary corporation. Thus, plaintiffs claiin against the MTA must be dismissed. 

In support of its motion, defendants submit the following: 

I ’ h i n ~ i / ~ s  Teslimony‘ 

On March 1 ,  2007, plaintiff was 011 her lunch break returning to work on Park Avenue 

from a’99 Cent store ncar Grand Central ‘Terminal. Plaintiff walked toward the Vanderbilt Hall 

entrance to Grand Central Terminal. (I Icaring, p. 15). 

’ The following testimony is tnken from the transcripts of plainlift’s Public Authorities Hearing and 
Exairiinarion Before Trial, as noted. 
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When asked what happened when she went through tlic cntraiice door, plaintiff stated: 

From what I can recall, I opened it with niy left hand and I walked through , . . I went 
with my  right foot in and then something just stoppcd me dcad, stoppcd me dcad, I just 
couldn’t go any further and I just went straight, completely straight down. Flat.” 
(Hearing, pp. 23:19-24:3; EBT, p. 19:9-11). 

When asked whether her foot came into contact with anything, plaintiff stated: 

. , , I believe it  was my lei1 foot caught onto something, 1 believe it was the mat because 
that was the only thing that was there aller 1 went down and looked around to sec what, 
you know, what happened. I saw that the mat was sticking up over part of this threshold, 
I call it a threshold, 1 don’t know what it’s called, and - - . . . And that’s all I could see 
that could have caught onto my foot, because it just stopped me,-I didn’t even get a 
chalice to go anywhere, it just stopped and put me off balancc. 
(Hearing, pp. 25: 16-26:7; EDT, pp. 21 -22). 

Plaintiff later agreed to use the term “saddle” to refer to the threshold. (Hearing, p. 26: 12- 

16; EB‘I’, pp. 22-23). ‘“l’he saddle was the length of one side of’the opeii door to the other. . . .” 

(EBT, p. 23). 

In reference to a photograph marked as Exhibit B, taken 38 days after thc accident, the 

plaintiff was asked whether the saddle depicted therein was different in any way on the date of 

the accidenl. In  response, plaintiff stated: 

I don’t think so, no. The only thing that is difi-icult is that there was something over - - 
it’s likc a lip here (indicating), and the inat was up onto this lip, from what I can 
remember. When I sat on the floor and looked, there was a piece sticking up on this lip- 
typc of thing. . . . 
(Ilearing, pp. 26-27:4-11; ERT, p. 28). 

Plaintiff also testified that the mat was black, rectangular, and covered “more than the 

doorway.’’ (llcaring, pp. 27-28). It was “at least five feet wide and maybe fivc-foot” in length. 

(Hearing, p. 28). 

When questioned as to when plaintiff noticed the mat any time, she replied, “It was only 
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after I fell. . . . ‘I’he only distortion that I saw was that it was up on the lip, you know, as I said 

sticking up ovcr the lip of the saddle . . . part of the niat” was on thc saddle. (Hearing, pp. 29; 

ERT, pp. 2 1 : 12- 15; 24). When asked if she saw the mat before she fcll, she replied, “No. When I 

opened the door, you know, I looked straight ahead, I don’t norinally look down, so I don’t know 

if I saw it or just knew that i t  was there unconsciously. No I would have to say no.” (Hearing, p. 

3014-1 1; EBT, p. 21). 

Plaintiff did not know how long the niat was in the alleged position. (EBT, pp. 20:24- 

2 1 :S; 17:6-8; 24: 1-25>. Further, the niat was “up against” the saddle, approxiinately “halfan 

inch” above the saddle. (EBT, p. 24: 1-25>. However, p1aintifY“didn’t really look at the saddlc , , 

,” as she was walking. Other people witnessed the accident, but plaintil‘f‘did not know their 

names. (Hearing, p,  16: 16-20). 

When asked iS the niat rnovcd when her right foot stepped onto it, plaintiff rcplied, “No, it 

did not.” (EB‘T, p. 29). When askcd if thc mat moved at all during the course of plaintiffs fall 

and when she landed, plaintiff replied, “No, it didn’t.” (EBT, p. 29). 

Metro-North ’s Slcrlion MunLiger 

Salvatore Lupi (“Mr. Lupi”) is the general station manager for Metro-North, responsible 

for safety and the overall operation oi‘the Grand Central Tertninal. (p. 23). Metro-North is a 

subsidiary of the MTA. (p. 7). The mat at issue has “rubber on the bottom and the top” was 

“carpct-like” “almost like an astro turf.” (pp. 16-1 7). Thc niat was approximately “half an inch” 

high, with thc “rubber part” approximately an “eighth of ail inch” high. (pp. 16- 17). The edges or 

border of the mat was rubber, approximately an eighth of an inch. (pp. 17- 18). 

The general foreman or lead custodian instructs the custodians on how to place the mats 
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in front of the doors. (p. 25). The custodians are instructed to place tlie edge of the mat 

approximately six inches beyond the “saddle.” (p. 26). On a typical day, “hundreds of 

thousands” of people go through tlie terminal. (pp. 27-28). Mr. Lupi occasionally saw mats out 

of position duc to “people just walking across them, I mean, people rolling, just rolling luggage. . 

. . (p. 28). As the station manager, he “usually put it back in place or have somebody else do it. 

But nonilally, 1 do it  myself, right then and there.” (p. 28). 

The type of mat which was used imide the Grand Central Terminal present on the date of 

plaintiffs accident had been used by Metro-North for approximately one and one-half years prior 

to March 1, 2007. (p. 28). The mats were not affixed to the floor in any way at the time of 

plaintiffs fall. (p. 23). Mr. Lupi would occasionally sce those mats in positions different from 

the position that they were supposed to be placed. (pp. 28-29). When asked if the MTA or 

Metro-North ever considcred having the mats affixed when placcd, Mr. Lupi stated “Maybe aftcr 

six months that we had them that they did a trial period of it.” (p. 30). The custodians placed the 

mats in the saiiic locations and “would tape them all around” on “all four sidcs” but “it didn’t 

work the way they planned.” (p. 30). Mr. Lupi also stated, “We have looked into it. But 

sometimes, we just don’t do it, Rccause if this surface is already wet, try to affix i t  with tape or 

something, it’s just going to creak inore probleiiis that it’s worth. Because the tape would come 

up and it will be a tripping hazzard [sic].” (29). Mr. Lupi continucd, “The only way we try to 

affix them is by tape. They actually never put, permanently put them. . . . (pp. 29-30). When 

asked if the mats would move as frcquently as without thc tape, Mr. Lupi replied, “Yes.” (P. 3 1 >. 
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Mcrro-North ’s Suf2ty Coordiinutor 

111 her alfjdavit, Linda Dick (“Ms. Dick”), a Safety Coordiiiator with Metro-North’s 

Saf’ety Departmciit, states that she supervised a scarch for records of accidents involving carpets, 

mals or rugs for a period of March 1, 2002 through March 1, 2007. The search revealed one 

incident other thaii plaintiff‘s, which involved a person named Frederick Reddy and a “mat” on 

January 4, 2006. 

M1Y Police Lkparrrncnr Repor1 

Defendants also submit an MTA Police Department report of’the incident involving 

Frederick Reddy at “29 GCT” inside the “Graybar Passageway.” According to the accident 

rcport, whilc exiting thc “414 Lexington Avcnue doors” Frederick Reddy “tripped over the mat 

that is on the ground after the flrst set of doors.’’ 

Plaintiff‘s Opposition 

Plaintiff argues that defendants failed to set forth aprimu,firoie case based on evidence in 

admissible form and that summary judgment should be denied without reaching the issue of 

whether there are material issues of fact in dispute. Moreovcr, eveii had defendants set forth a 

prinicr,fiicie entitlement to suiiiiiiary judgment, evidence submitted by plaintiff in admissible form 

demonstrates material issue of fact in dispute, 

Plaintiff contends that thc uflirniation of defendants’ attorney, who does not claim to have 

personal knowledge of the facts, lacks probative value and fails to constitute evidence in 

admissible form. Thus, the affirmation of defendants’ counsel must be disregarded. Further, the 

iiiisigned transcript of the deposition of Mr. Lupi is not evideiicc in admissible form and may not 

be considered by the court. 
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With respect to thc MTA, said defendant has not submitted any proof that it did not own, 

operate, control, supervise, maintain, inspect, managc, repair and/or clean either the location of 

the occurrence or the mat in  question. ‘l’here is no proof that MTA did nut cause or create the 

dangerous condition which caused plaintiffs Fall. With respect to Metro-North, there is no proof 

in admissible form that Metro-North did not cause or create the dangerous condition which 

caused plaintiffs iall, or that Mctro-North did not have actual or constructive notice of the 

dangerous condition. Even if defendants attcmpt to cure these del‘ects in a reply by submitting 

new evidencc, such as a signed transcript, the reply must be ignored and the defendants’ motion 

denied siiicc a failure to establish a priina facie case cannot be cured in a reply. 

In ally evcnt, Metro-North controls, supcrviscs, and maintains the area and mat in  

qucstion, and the MTA admits in its Answer that it is a Icssor, a licensor and lcssee of the subject 

location. Photographs dcpicting the location that were annexed to the Notices of Claim sent to 

defendants do not depict the mat, as the niat was not always present inside the entrance to the 

terminal, and obviously was not present when the photographs were taken. tIowever, Mr. Lupi 

acknowledges that the mat was present at the tiinc of plaintiffs h l l ,  

Plaintiff contends that contrary to defendants’ contention that they did not create the 

dangerous condition. Defendants also acknowlcdgc a prior incident involving a mat at Grand 

Central Terminal. Thus, defendants had inore than a “general awareness.” but speciiic awareness 

and actual notice of an ongoing and recurring dangerous condition inside the entrance doors to 

Grand Central Terminal, which thcy failed to remedy. As it is fbreseeable that a niat may end up 

with its edge on the saddle, creating the exact danger Mr. Lupi was concerned about, defendants 

should be charged with constructive notice of such dangerous condition. One year prior to 
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plaintiff’s fall, Metro-North tried taping down the mats so as to keep them from moving, but this 

did not work. Despite this failcd attempt to remedy the known dangerous condition, defendants 

never considered or discussed permanently affixing a mat or using a dirferent size or weight mat 

to keep the mat from moving. 

Furtlicr, plaintiff’s testimony clearly establishcd that the cause of her fall was the edge of 

the mat. In further support, plaintiff submits the deposition testimony of Police Officer Michael 

Anthony DeFrancesco of the MTA, wherein hc stated that after her fall, plaintiff told him that she 

tripped ovcr a carpet upon entering Grand Central Terminal. (pp. 21 -22). Plaintiff also subinits 

an affidavit, attesting to the manner in which she was caused to fall. 

That plaintil‘f‘did not see thc condition prior to her iall  is not fatal to her claim. Further, 

that the mat may have ended up on the saddle as a result of her fall is ridiculous; if the mat were 

going to move, it would have moved forward, fbrther into Grand Central Terminal. and not 

backward toward the door. In any event, plaintifl‘testified that the mat did not move as she was 

falling. 

Analysis 

It is well settled that wlicre a defendant is the proponent of a motion for summary 

judgment, the dcfcndant must establish that the “cause of action . . . has no merit” (CPLR (j 

3212[b]), sufficicnt to warrant the court as a matter of law to direct judgment in his or hcr favor 

(Bzwh 1) S t  ClLiirc!P Hosp., 82 NY2d 738, 739 [ 19933; Winegrcid v New York Univ. Med Ck, 64 

NY2d 851, 853 [1985]; Wrij$zf v Nuliona(Amu,remenl.s, Inc., 2003 N.Y. Slip Op. 51390(U) WY 

Sup Ct 20031). This standard rcquires that the proponent of a motion for summary judgment 

make aprirna,fucie sliowing o~‘entitlcment to judgmeiil as a inalter of law, by advancing 
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sufficient “evidentiary proof in admissible form” to demonstrate the absence of any material 

issues of fact (Winegrad v New York Univ. Med. C’ir, 64 NY2d 85 1, 853 [1985]; Zuckermun v 

City qfNew Ebrk, 49 NY2d 557, 562 [1980]; Silvcrmun v Perlhinder, 307 AD2d 230, 762 

NYS2d 386 [Is‘  Dcpt 20031; Thomas v tiolzberg, 300 AD2d 10, 11 ,  751 NYS2d 433,434 [ l ”  

Dept 20021 [defendant not entitled to summary judgment where he failed to produce admissible 

evidence demonstrating that no triable issue of fact exists as to whether plaiiitilf would have been 

successfd in the underlying negligence action]). Thus, the motion must be supported “by 

affidavit [from a person having knowledgc ofthe facts], by c? copy of the pleadings and by other 

available proof, such as depositions” (CPLR 

entitlement to summary judgment through the affirmation of its attorney based upon 

documentary evidcncc (Zuckermm, siqvu; Priiu’entirxl Seciwities Inc. v Rovello, 262 AD2d 172 

[ 1 st Dept 19991). On a defendant’s motion for summary judgment, the evidence should be 

liberally construed in a light most favorable to thc plainti~f(Kesselmun v Lever House Rest., 29 

AD3d 302, 8 16 NYS2d I 3  [ 1 ’‘ Dcpt 20061 citing Golu’mun v Metrtipoli/un Ltfc; Ins. C‘o., 13 

AD3d 289,290, 788 NYS2d 25 [ 1 ’I Dept 20041). 

32 12[b]). A party can prove aprima,fucie 

Alternatively, to defeat a motion for summary judgment, the opposing party must show 

hcts  sufficient to require a trial of‘ any issue of‘ F x t  (CPLR $321 2[b]). Thus, where the 

proponent of the motion niakcs a prirna.fcrcic showing of‘eiititlement to suminary judgment, the 

burden shifts to thc party opposing the motion to demonstrate by admissible evidence the 

existence o f a  factual issue requiring a trial of the action, or to tender an acceptable excuse for his 

or her failure to do so (Vermclfe v Kenworth Truck C’o., 68 NY2d 714, 717 [ I  9861; Zuckermun v 

City of‘New York, styiru, 49 NY2d at 560, 562; Forresl v Jewish Guild.for the Blind, 309 AD2d 
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546, 765 NYS2d 326 [ 1 “ Dept 20031). Like the proponent of the motion, the party opposing the 

motion must set forth evidentiary proof in adinissiblc form in support of his or her claim that 

material triable issues of fact exist (Zuckermun, szrpru at 562). Opponent “must assemble and lay 

bare [its] affirmative proof’ to demonstrate that genuine issues of fact exist’’ and “the issue must 

be shown to be real, not feigned since a sham or frivolous issue will not preclude summary 

relict” (Kornfild 17  NRX Technologies, lnc., 93 AD2d 772 [ 1 st Dept 19831, qfld 62 NY2d 686 

[ 19841). 

To cstablish aprima,fucie case of negligence in a slip and fill case, a plaintiff must 

demonstrate that the defendant creatcd tlic dangerous coiidition which caused the accident or that 

the defendant had actual or constructive notice ofthat condition arid failed to reincdy it within a 

reasonable h e  (see Gordon v A m e r i c m  Mitseztni of Natural History, 67 NY2d 836, 501 NYS2d 

646 [ 19861; see also Segrerti v S’horenstuin Company, Easl, LP,  256 AD2d 234, 682 NYS2d 176 

[ I  ‘ I  Dept 19981; Welss 1’ Gerurd Owners C’orp,, 22 AD3d 406 [ 1 ’’ Dept 20051; 0 ’Ruurkc v 

Wilfiumson, Pickel, Gross, fnc. ,  260 AD2d 240, 688 NYS2d 528 [ l “  Dept 19993). Thus, a 

defendant, as the proponent of a summary judgment motion, when attempting to makc its 

requisite prirnn,fircie showing, iiiust submit evidence in admissible form that shows it did not 

itluntic create or havc actual or constructive notice of the dangerous condition (see Colt v Greul 

& I’ac1fic TPLI C‘ompny, Inc., 209 AD2d 294, 61 8 NYS2d 72 1 [ 1 ” Dept 19941; see crlso 

Giiiffridu v MeIro North Comrnuler Ruilroad C,‘ompany, 279 AD2d 403, 720 NYS2d 4 1 

20011; Gordon v Wuldbuum, Inc., 231 AD2d 673, suprvr). 

1 ” Dept 

To constitute constructive notice, a dangerous condition must be visible and apparent, and 

it must exist for a sufficient length of time prior to the accident to permit the defendant to 
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discover and remedy the condition (see Gordon v American Museum of Nutural History, 67 

NY2d 836, .suprLi; see d s o  Segrcfli, 256 AD2d 234, s i q m ;  Lemondu v Sulton, 268 AD2d 383,  

702 NYS2d 275 11’‘ Dept 20001; Gul f i e rc  v Lenox Hill Neighborhood House, Inc., 4 AD3d 138, 

771 NYS2d 513 [ 1” Dept 20041; Budd v Gofhutn Hozrse Owners (’orj?., 17 AD3d 122, 793 

NYS2d 340 [ 1 ’‘ Dept ZOOS]). A defendant/property owner may also be charged with constructive 

notice of‘a dangerous condition where there is evidence that the dangerous condition was 

ongoing and recurring in the area of the accident, and such condition was left unaddressed (see 

Gordon v Arnericun Museum qfNutural Ilistory, 67 NY2d 836, supm; see ulso 0 ‘Connor-Mielc 

1’ Burhite & lZolzinger, Inc., 234 AD2d 106, 650 NY S2d 7 17 1 ’‘ Dept 19961; Colt, 209 AD2d 

294, supra). Where a defendant “has actual knowledgc of the tendency of a particular dangerous 

condition to recur, he or she is charged with constructive notice of each specific recurrence of 

that condition” (Sol~rzzo v New York C‘ity Tr. Aurh., 21 AD3d 735, 735-736 [ ls t  Dept 20051). By 

contrast, a mere geiicral awareness oftlie prcsence of some dangcrous condition is legally 

insufiicient to establish constructive notice (.we Piacguiidio v Hecine Redly  C.’orp., 84 NY2d 

967, 622 NYS2d 493 [ I  9941; see crlso Gordon v Amcriccrn Museiirn qf’hmlurul History, 67 NY2d 

836,  supra; Segretci, 256 AD2d 234, suprcr). 

Me [ro - No r h 

As to Metro-North, i t  is uncontested that Metro-North controlled, maintained, and 

superviscd the area and mat in question, and was charged with the duty of operating, maintaining, 

inspecting, repairing, cleaning, supcrvising and/or controlling the location of the allegcd 

occurrence. 

Contrary to Metro-North’s contention, it cannot be said that there is no evidence that the 
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mat was “out of. position and against the saddle prior to” her accident, as opposed to as a 

consequcnce of her fall (Defendants’ Motion, 734). Based on a liberal reading of plaintiffs 

collective tcstimony, plaintiff states that as she opened the exterior door to Grand Central 

Terminal, her left foot came into contact with a black, rubber mat, the edge of which was over 

the “saddle” or thrcsliold o f  the doorway. At thc point of contact, plaintiff‘s left foot became 

caught by the mat, which stopped plaintiff from proceeding further, causing her to fall. Plaintiff 

also testiiied that the mat did not inove at the tiiiic hcr left foot came into contact with it, or 

during the course of her eventual fall. Thereforc, in contrast to defendants’ contention that the 

mat could have been placed over the saddle or threshold as a result of plaintiffs accident, t h e  is 

testimonial evidence indicating otherwise. 

The cases on which Metro-North relics are factually distinguishable and do not warrant a 

finding that there is no evidence that a dangerous condition existed at the time of plaintiffs 

accident (see C’hristophcr v NOM) York City Trans. Aulh., 300 AD2d 336 [2d Dept] [where 

plaintiff tripped when her fbot became hooked on a floor mat, plaintiff‘s testimony that she did 

riot look at the mal either before or after her fall, and that she was unable to describe any defect 

in the mat which caused her foot to bccorne hooked, demonstrated that she did not know what 

caused her foot to become hooked on the floor mat; in the absence of such evidence, a jury would 

be required to speculate as to whether there was a delect in the mat which caused the plaintiffs 

fall]; Rrown-Phif& v I-‘ros.s L’ounly M d l  Multiplex, 282 AD2d 564 [2d Dept 20011 [where 

plaintifrrepeatcdly stated at licr deposition that she did not know what caused her foot to get 

stuck oii tlie carpet, summary judgnicnt warranted since a jury would be required to speculatc as 

to the cause of tlie plaintiff’s fall]; Visconti v I10 Huntinglon AssoL-., 272 AD2d 320 [2d Dept 
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20001 [where plaintiffwas unable to identify or describe the condition which caused her fall and, 

instead, speculated that she must have slipped on food residue, plaintiff may not recover]). 

Although plaintiff lierein did not observe the mat prior to her accidcnt, unlike the plaintiffs noted 

above, plaintiff observed the condition of the mat immediately q!fier she landed and saw that a 

part of the inat “was sticking up over part of this threshold” or saddle ol’ the doorway. 

For these same reasons, i t  cannot be said that defbndaiits established, as a matter of law, 

that the mat was in a safe position prior to plaiiitifl’s fall and that therefore, plaintiff cannot 

demonstrate that the alleged dangerous condition of thc mat was thc proximate cause of her 

injury (Defendants’ Motion, 135). 

Further, defendants failed to establish that it lackcd constructive notice of the alleged 

dangerous condition as a matter of law. 

That there is no evidcnce that anyone observed the mat’s specific position over the saddle 

or thrcshold oi’tlie doorway prior to plaintiffs injury is not fatal to plaintiffs claim. Plaintiff 

repeatedly testified that she fell duc to the presciicc of a portion or edge o f a  inat placed over the 

threshold or “saddle” of the entranceway door to Grand Central Door. Mr. Lupi testified that 

mats, including the subject mat, are placed inside Grand Central Terminal, six inches in front of 

the saddle during inclcnient weather, and that he had observed 011 prior occasions that the mats 

were inadvertcntly nioved due to the rolling of pedestrians’ luggage over the mats. As the 

General Station Manager, Mr. Lupi would “usually put it [the mat] back in place or have 

somebody clsc do it.” (Mr. Lupi EBT, p. 28: 15-19). According to Mr. Lupi, Metro-North 

attempted to affix the mats by tape prior to the date ofplaintiff’s accidciit, to no avail. More 

importantly, when asked why it  was important that the mat remain in place, Mr. Lupi replied, 
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Somebody's walking in fi'oiii the, walking in and they hit the carpet and it does move or if 
somebody comes in with a roll cad or something of that nature and fix it up. Soincbody 
comes in right behind them, because of the volume we have in therc, create like a bubble, 
so to speak, in the carpet. Somebody might trip over that. 
(Mr. Lupi EBT, p. 32:8-17) 

Additionally, defendants' argument that the mat could have moved as a rcsult of plaintiffs fall, 

further demonstrates its awareness that the mat is subject to inadvertent repositioning by 

pedestrians entering and exiling Grand Central Terminal. Metro-North's placement of the mat in 

close proximity to the saddle, with knowledge that the mats were occasionally moved, coupled 

with prior attempts to tape the inat to prevent it from moving, is sufficient evidence from which IZ 

reasonable jury may conclude that Metro-North was aware that mats moved on several occasions 

in the past so as to create the tripping hazard at issue, i. e .  the edge of the mat upon the saddle or 

threshold, which allegedly caused plaintiff's fall (&we C'crmizzi 11 7bp.s Inc., 244 AD2d 1002, 664 

NYS2d 964 [4"' Dept 19971 [evidence that p1aintiff"tripped on a three-inch-high buckle in the 

floor mat placed on the tile floor at the entrance to the supermarket; that the mat buckled on 

several occasions each day as custorners entered the store and as employees pushed shopping 

carts into the store; and that the store manager was aware that the mat buckled each day and that 

the buckling constituted a tripping hazard that could cause injury," sufficient to establish the 

existcnce of a recurrent dangerous condition and that defendants had constructive notice of that 

condition]). 

Although a general awareness that floor mats occasionally bunch i s  insufficient by itself 

to constitute notice of'a dangerous condition (f1ughc.s 

NYS2d 61 0 [3d Dept 1998 J [ cvidence that the floor mat was prone to becoining bunched 

insufiicient] citinx I'iucyuudio v Rccinu H d t y  C'orp., 84 NY2d 967, 969, 622 NYS2d 493, Vun 

Currols Cory., 248 AD2d 923, 670 
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Winkle v Price C‘hopper Opercrting Co., 239 AD2d 692, 693, 657 NYS2d 236, 237, and 

Humillon v Rite Aid Phctrrnucies’, 234 AD2d 778. 650 NYS2d 887]), the record contains 

sufficient evidence to support the claim that Metro-North had constructive notice of the 

dangerous condition that allegedly caused plaintill’s fall (see gerwrdly, Gitlin v Dcrvid Storch, 

Znc., 262 NY 553, 188 N E  61 [1933] [afiirming judgment in favor of plaintiff where there was 

testimony that the mat over which plaintiff tripped “had been allowcd for several months to rest 

in  close proximity” to the door, in a curled-up position, “so that the door, when opened, would 

catch on the mat, rolling it up higher as the door opened, with the rcsult that the advancing foot 

of an entrant would wine  in contact with it; and that tenants of the apartment house had 

complained to Ihe janitor of this condition]). 

Further, that the prior accident in 1996 involving a mat occurred at a different entrance to 

G r a d  Central Terminal does not render such prior accident imiiiatcriul on the issue of 

constructive notice (see Armslrong v Ogden Allied Fucility Mgt. C’orp., 28 1 AD2d 3 17, 3 18, 722 

NYS2d 503 [200 I ]  [constructivc notice could be found based upon knowledge of a “similar 

hazardous condition that was known to have existed for at least two years elsewhere in the 

building”]). Therefore, as it cannot be said, as a matter of law, that Mctro-North lacked 

constructive knowledge of the condition which allegcdly causcd plaintiffs fall, summary 

judgnicnt on such ground is unwarranted. 

As issues of lact exist as to whether the alleged dangerous condition of the mat 

proximately caused plaintifl’s fall, and as to whether Metro-North had constructive notice of the 

such dangerous condition, the branch of defendants’ motion seeking summary dismissal of the 

complaint against Metro-North is dcnied. 
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The MTA 

As to the MTA, the M'TA is not liable for the torts coniniitted by one of its subsidiaries 

when thc same arose from the operation of the subsidiary (Nounan v Long Lrlund Railrod, 158 

AD2d 392 [ 1 st Dept 19901; see ulso Wenthen v Metropolitnn Trunsp. Auth., 95 AD2d 852 [2d 

Dept 19831 [Long Island Railroad is a subsidiary of MTA, and thus, complaint dismissed as to 

MTA]; Bz4o.w v Metropolifm Trunsp. Auth., 44 AD2d 849 [2d Dept 19741 [ complaint seeking 

to recovcr damages from the MTA for the alleged negligence of-I,IKR dismissed after court took 

"jiidicial notice of the faci that MTA took over ownership of all thc stock of LIRR under the 

powers granted to it by title 1 1 of articlc 5 of'thc Public Authorities Law" and noting that as a 

general rule, a parent corporation will not bc held liable for the torts of its subsidiary corporation, 

notwithstanding the former's complete ownership oi'tlie latter's stock]; see also Humpton v S'tutu, 

168 Misc 2d 1036, 646 NYS2d 66 [N.Y.Ct.CI. 19951 [acknowledging that Metro-North is a 

subsidiary of the M'T'A]). 

The Court notes that in its Answcr, the MTA denies ownership of the prcmises, but 

adinits that it was a lessee and lessor and/or licensor (Answer, 7 2). However, the MTA also 

denies that it had any operation, control, supervision, and maintenancc, inspecting, repairing, 

clcaning or any duty to keep the subject area reasonably safc (Answer-, 7 3). The MTA also 

denied ownership, opcration, control, supervision, and maintenance of thc subject mat (Answer, 

11 3). Metro-North also denies ownership of the subject premises, and likewise admits that it was 

the lessee and lcssor and/or licensor of'the subject premises (Answer, 7 6). Howevcr, Metro- 

North adinits that it operated, maintained, inspected, managed, repaired, cleaned the subject 

premises and had a duty to maintain the subject premises in a rmsoriably safe condition (Answer, 
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117 5-6). Metro-North also admitted in  its Answer that it owned, used, operated, controlled, 

supervised and maintained the mat in question (Answer 11 ). According to the testimony of Mr. 

Lupi of Mctro-North, Metro-North, and not the MTA,* determined whether to affix the mat, and 

controlled Grand Central Tcrniinal (Mr. Lupi EB‘I‘, 45-46). As Metro-North’s General Station 

Manager, he was responsible for oversceing the operations of and safety at Grand Central 

Terminal, including placing the subject mat inside the doorways during inclement weather. That 

defendants’ Answer is unverified is iilsufficicnt to overcome Mr. Lupi’s testimony to the effect 

that Mctro-North is a subsidiary of the MTA (,see d s o  Pelroccitto 1’ A4cli-o North Commuter R. R . ,  

140 AD2d 682, 529 NYS2d 328 [2d Dept 19881 [stating that various courts have recognized that 

Metro-North“is, in  fact, a subsidiary of the Melropolitan Transportation Authority”]; (“nndelurio 

1’ MTA Bu.v C-’o . ,  Slip Copy, 2008 WL 5330524 [N.Y. Sup. 20081 [stating that the MTA delegates 

thc operation, control and maintenance of its lacilitics to its subsidiaries, and its duties do not 

iiiclude the operation, maintenance, and control of‘ any facility] ciling ( , h i c k  v Luthercm Medicul 

Center, 105 AD2d 68 1 [2d Dept 19841). 

That the MTA is a lessee, lessor or licensee of the subject premises is insufficient to 

overcome defendants’ showing of entitlement to dismissal of the action against the MTA (see 

Gihhs v Port Azilh, o f ‘ N w  York, 17 AD3d 252, 794 NYS2d 320 [ 1’‘ Dept 20051 [in the absence 

of any authority to maintain or control the area in question, or to correct any unsaie condition, 

licensee, with no access to custodial supplies such as mats, and whose employees were not 

permitted to bring their own cleaning supplies, owed no duty of care with respect to any unsafe 

Contrary to plaintiff’s contention, the deposition transcripts 01’ Mr. Lupi was notarized. It appears that 2 

plnintirf overlooked the errata page, which contains Mr. Lupi’s notarized signature, along with handwritten changes 
to the transcript. 
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condition on premises]). 

Thereforc, the branch of defendants' motion for summary judgment dismissing the 

complaint against the M'IA is granted. 

C oncl us i oil 

Based on the foregoing, it is hercby 

ORDERED that the branch of the niotioil by defendants Metropolitan Transportation 

Authority and Metro-North Commuter Railroad Company for summary judgment dismissing the 

complaint against Metro-North Commuter Railroad Company is denicd; and it is further 

ORDERED that the branch oi' the motion by defendants Metropolitan Transportation 

Authority and Metro-North Coniniuter Railroad Company for summary judgment dismissing the 

complaint against the Metropolitnn Transportation Authority is granted, and the complaiilt 

against said defendant is dismissed; and it is rurther 

ORDERED that defendants serve a copy of-this ordcr with iioticc of entry upon all parties 

within 20 days of entry; and it is further 

ORDERED that thc Clcrk may enter judgment accordingly. 

This constitutes the decision and order of the Court. 

Dated: January 20, 2009 

Hun. Carol Robinson Edmead, J.S.C. 

HON= CAROL EDMUD 
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