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Case No. 1: 

In the Matter of the Application of 
BIENVENIDO IZQUIERDO, 

Petitioner, 

For a Judgment P u r s u a n t  to Article 78 
of the Civil Practice Law and R u l e s  

-against:- Index No. 
400240/2008 

MICHAEL R. BLOOMBERG, Mayor of the 
C i t y  of New York, NEW YORK CITY, NEW 
YORK CITY DEPARTMENT OF TRANSPORTATION 
and JANNETTF, SADIK-KAHN, as 
Commissioner of the New York C i t y  
Department of Transportation, 

Case No. 2: 

BIENVENIDO TZQUIEKDO, 

Respondents. 

plaintiff, 

-against- 

MICHAEL R .  BLOOMRERG, Mayor of the 
C i t y  of New Y o r k ,  NEW YORK C I T Y ,  NEW 
YORK CITY DEPARTMENT OF TRANSPORTATION 
a n d  JANNETTE SADIK-KAHN, as 
Commissioner o€ the New York C i t y  
Department of Transportation, 

In t h i s  “hybrid” A r t j  c1.e 78 proceed ing ,  petitioner 

B i e n v e n i d o  Izquierdo (petitioner) seeks an order and judgment ( I  ) 
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annulling the determination of respondents Jannette Sadik-Kahn, 

Commissioner of the New York City Department of Transportation, 

the New York City Department of  Transportation (DOT), and t.he 

C i t y  of New Y o r k ,  terminating his emp1oymen.t as a Highway 

Repairer, and (2) directing that he be r e i n s t a t e d  with back pay  

and benefits, including seniority. Petitioner additionally seeks 

an o r d e r  enjoining and prohibitinq respondents/defendants from 

engaging in u n l . a w f u 1  d i  scrimination based on r7 disability, in 

violation of New York City and New York State Human Rights T,aws. 

Respondents cross-move to dismiss the petition/complaint 

pursuant t o  CPLR 217, 3 2 1 1  (a) (5) and (a) (7), on the grounds  

that petitioner is time-barred from challenqing the terms of- a 

Stipulation and Agreement that he executed on &July 3, 2006, and 

the petition otherwise f a i l s  to state a cause of action. 

BACKGROUND 

On June  15, 2007, petitioner was terminated f r o m  h i s  

position at the DOT, after 27 years w i t h  the agency. At. the Lime 

of h i s  termination, petitioner was employed in the t i t l e  of 

Highway Repairer, a position that required petitioner to possess 

a n d  maint.ain a C1.ass R Commercial Driver’s L i c e n s e  (CDL) . 

On June 23, 2006, petit-inner‘s CDL was revoked after he was 

convicted f o r  driving while intoxicated. Three d a y s  later, on 

June 26, 2006, DOT notified petitioner that he was being removed 

from his position, due to his f a i l - u r c  to posses a valid driver’s 
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license in the class r e q u i r e d  by his j ob  title. The notifical..ion 

letter advised petitioner to report to the Advocate’s Office with 

his union representative no later than Monday J u l y  3 ,  2006, t o  

apprise the agency of his license s t a t u s  (see Petitinn: Exh. K). 

On July 3, 2006, petitioner appeared at the Advocate’s 

Office with his union representative, as directed. PetiLioner 

alleges that, because the representative “dj.d not represent him 

in good faith” during the meeting ( P e t i t i o n ,  ¶ 41), petitioner 

signed a “Waiver of Union Representative” d i s m i s s i n g  him ( s e e  

Petition: Exh. L), 1 

A,L t h e  meeting, petitioner executed a Stipulation and 

Agreement ( A q r c e m e n t )  with DOT, in which petitioner accepted “a 

suspension from his position with the a g e n c y  until such time that 

h i s  driver‘s l i c e n s e  is r e s t o r e d “  (id.: Exh. M, T 5)- ‘The 

Agreement provided that, “in the event  that a suspensi-on pursuant 

to this Agreement exceeds a p e r i o d  of six (6) months, 

[petitioner] shall be terminated from his p o s i t i - o n  with the 

‘In the waiver, Petitioner expressly acknowledged that 

I . . .  HAVE BEEN ADVISED THAT I HAVE THE R I G H T  T O  HAVE A 
U N I O N  REPRE,SENTATIVE PRESENT D U R I N G  MY INTERVIEW AT THE 
OFFICE OF THE ADVOCATE GENERAL TODAY.  I HAVE CHOSEN TO 
APPEAR WITHOUT SUCH REPRESENTATIVE PRESENT. I 
UNDERSTAND, HOWEVER, THAT I MAY STOP THE INTERVIEW TO 
GET A REPRESENTATIVE TF I CHOOSE TO DO SO. I FIAVF, 
WAIVED MY R I G H T  TO UNION REPRKSENTATION TODAY FREELY 
A N D  VOLUNTARILY WITHOUT A N Y  TIHREATS O R  PROMlSES OF ANY 
K I N D  

(Petition: Exh. L). 
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agency” (id., ¶ 13). 

In signinq the Agreemenl., petitioner acknowledged t h a t  he 

was “waiv[ing] any riqhts he may have pursuant to New York Civil 

Service L a w  and/or a n y  collective bargaining agreement to 

c h a l  l e r ige  the termination of his pos i t i . on  with the agency 

pursuant to . . . [paragraph] thirteen” (id., ‘Y 14) . Petitioner 

acknowledqed , t h a t  

this Agreement constitutes a wavier by [Petitioner] 
whereby he is estopped from commencing any judicial or 
administrative proceedings or appeal befo re  any c o u r t  
of competent jurisdiction, administrative tribunal, or 
Civil Service Commission to c n n t - e s t  the lawfulness, 
authority, and jurisdiction of t h e  Commissioner in 
imposing t h e  terms which are embodied in this 
Stipulation 

(id., ¶ 16 ) .  Petitioner also confirmed that 

this Stipulation and Agreement h a s  been entered jn1-o 
knowingly and intentionally, without coercion or duress 
practiced upon him or influencing him in any  way, and 
af l :er  havinq discussions with and h a v i n g  been advised 
by his union representative and/or counsel, does 
accepts [sic] a11 terms and conditions contained herein 

(id., 7 17). 

As it t u r n s  out, petitioner was u n a b l e  to regain his CDL 

within six months, because his license was revoked by t h e  

Department of Motor Vehicles for a f u l l  year. On J u n e  15, 2007, 

petitioner w a s  notified t -ha t . ,  effective immcdi,ately, he no longer 

qualified for, and thus had forfeited, his position (Petition: 

Exh. N). 

P e t i t i o n e r ’ s  CDL was restorcd on J u l y  2 ,  2007, a f t e r  whi.ch 
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he made several r-equests to DOT to reconsider its determination. 

When DOT dec;l.i ned, petitioner commenced the instant proceeding i .n 

Bronx County on October 12, 2007. By stipula,tion and order dated 

November 14, 2007, venue was changed to N e w  York C o u n t y .  

Petitioner alleges that the decision to terminate him was 

unlawful, and made in had f a i t h ,  because DOT failed to follow its 

own established administrative policy and procedure of 

transferring an employee from the title of Highway R e p a j r e r  to 

another t i t l . e ,  upon that employee’s failure to mai.nt.ain a CDL. 

I n s t e a d ,  petitioner alleges, he was induced  to enter the 

“unlawful” Agreement, containing terms that were against public 

policy or not. f u l l y  w i t h i . n  h i s  c o n t r o l ,  o r  face immediate 

termination. 

Petj-tioner additionally alleges that he is a recoverj-ng 

alcoholic, a recognized disability i.n New York State, and that 

his inability to mainta-i.n his CDL was a direct resul t  of his 

a l c o h o l j  sm. Petitioner alleges that respondents discriminated 

against him, in violation of New York S t a t e  and New Y o r k  City 

Human Rights T , a w s  (Executive Law 5 290, et seq., and 

Administrative Code of C i t y  of NY 5 8-1-07, et s e q . ) ,  by 

terminating petiti.nner for his alcohol-related inability to 

maintain h i s  CDL, without attempting to provide a reasonable 

accommodation to allow him to c o n t i n u e  to perform t h e  other 

essential d u t i e s  of his j o b .  
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Petitioner further contends that, given his exemplary record 

durjng his y e a r s  of service, the determination to terminate him. 

for his fa j .1 .ure  to maintain a CDL was so grave in impact, and so 

disproportionate to the o f f e n s e  c h a r g e d ,  as to violate the 

fundamental" f a i r n e s s  d o c t r i n e  a n d  constitute an abuse of 

discretion. 

Respondents move t.o dismiss the petition, arguing that a n y  

challenqe to the validity or terms of ,the Agreement- is time- 

barred by the four -month  s t a t u t e  of limitations applicable to 

Article 78 proceedings. Respondents f u r t h e r  a rgue  that t h i s  

e n t i r e  proceeding must be di-srnjssed, as petitioner knowingly and 

voluntarily waived his right to b r i n g  any judicial or 

administrative proceeding to challenge the enforcement. of the 

Ag r e ern e 11 t . 

In any event, respondents argu.e that even if petitioner 

retained the right to chal.l.enge h i s  termination, petitioner 

efiectively was restored to the status of a probationary employee 

u n d e r  the terms of the Agreement, and thus has t h e  burden  of 

establishing t.haL his t-ermination was made in bad faith. 

Respondents argue that petitioner has not met this burden, as t h e  

failure to maintain a minj-rnum condition o f  employment is b o t h  a 

good faith and rational basis for termination. Respondents 

f u r t . h e r  a r g u e  that petitioner is i n c o r r e c t  in claiming ,that. the 

DOT " d e c l i n e d  to follow its own established a d m i n i s t r a t i . v e  
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policy” (Petition, ¶ 5). Respondents n o t e  l lhat  DOT‘S “ L o s s  o €  

License” policy, i.n e f f e c t  since November 2003, expressly 

provides that, if a permanent employee loses a required l i cense  

and is no longer qualified for the j o b  title, 

(s)he will be given the opportunity to accept a 
voluntary six (6) month suspension in order to h a v e  t h e  
license reissued . . .  If the employee does not agree to 
t h e  suspension, (s)he will be terminated . . . If (s)he 
f a i l s  to o b t a i n  the license by the end  of the six month 
suspension period, t h e  employee w i l . 1  be terminated 

( s e e  Martinez A f f j - r m . ,  Exl?. 1). 

Respondents a r g u e  that, to extent . t h a t  plaintiff seeks to 

assert a discrimination c l a i m  under New Yock State and New Y o r k  

City Human Rights Laws, petitioner h a s  f a i l e d  to allege a prima 

facie case of disability discrimination. Respondents further 

n o t e  that the petition is devoid of any allegation that 

petitioner ever nokified anyone of his disability, or requested a 

reasonable accommodation. 

Finally, respondents contend that petitioner’s invocation of 

the “ s h o c k s  the conscience” test in chalienging hi.s termination 

is i n a p p l . i c a b l e ,  as that standard o n l y  applies to teniired 

employees and petitioner cannot demonstrate that the penalty of 

dismissal was s u c h  as to shock  one’s sense of fairness 

DISCUSSION 

CPLR 217 (1) provides that an Article 78 proceeding “must 

be commenced w i t h i n  f o u r  months after the de te rmina t ion  to be 

reviewed becomes final. and binding upon the p e t i t i o n e r  . . . “  To 
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t h e  extent that petitioner s e e k s  to challenge the validity or 

terms of t h e  Agreement, the petition is tirne-barred, as such 

right accrued on (July 3, 2006, the d a t e  the Agreement was 

executed, and more t h a n  f o u r  months before t .h j . s  proceeding was 

commenced ( s e e  Matter of Nedd v Koehler ,  159 A D 2 d  344 [ lSt  Dept 

I9901 ) . Althouqh respondents con tend  that, u n d e r  N e d d ,  

petitioner's challenge to his termination u n d e r  the Agreement is 

likewise time-barred, where, as here, a permanent employee h a s  

been reduced by such an agreement to t .he s t a . t u . 5  of a prohatinnary 

employee, courts recently have, held that the decision to 

terminate the employee only becomes final and binding on the d a t e  

the termination becomes effective, and not on the d a t e  of the 

agreement ( s e e  e . g .  Mdtter of G i l l y a r n  v N e w  York C i t y  Dept .  of 

S a n i t a t i o n ,  18 Misc 3d 11.41 [A], 2008 NY S l i p  Op 50396CU1 [ S u p  Ct., 

Kings County 20081; see also Pyant v Doherty, 2008 NY Slip Op 

30403[U] [Sup Ct, NY County 20081). 

However, even assuming that petitioner's chal.lcnge to his 

termination was timely, t h e  petiti-on must still be denied, as 

petitioner affirmatively waived any right h e  might have to bring 

a proceeding  or action to challenge enforcement of the Agreement. 

Our courts have held that agreements in which a t e n u r e d  or 

permanent empl.oyee waives his or h e r  procedural. and contractual 

protections are valid, as long as the employee has entered the 

agreement v o l u n t a r i l y  and  with no duress (see Matter of 
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Abramovich v B o a r d  of Educ. of Cent ra l  School D i s t .  No. 1 of 

Towns  of Brookhaven .& S m i t h t o w n ,  46 NY2d 450, 455, cer t  den 444 

US 845 [1379]; Pagan v B o a r d  of Educ. of' C i t y  School D i s t .  of 

C i t y  of N e w  York ,  56 A D 3 d  330 [l," Dept 20081; M a t t e r  of N e w m a n  v 

F ixe  Dept. of City of N e w  York,  47 AD3d 4 4 4  11"' Dept 2 0 0 8 1 ) .  

P e t i t - i o n e r  h a s  n o t  a l l - eged  that he e n t e r e d  i n t o  the Agreement 

unknowingly ;  nor h a s  p e t i t i o n e r  alleged facts t o  suggest t h a t  h e  

was f o r c e d  to e x e c u t e  t h e  Agreement under dures s .  

I n  any e v e n t ,  even i f  petitioner r e t a i n e d  t h e  r i g h t  t o  

challenge h i s  termination under the Agreement, t h e  standard for- 

reviewing a public employer's t e r m i n a t i o n  of an employee r e t u r n e d  

to probationary status is w h e t h e r  the termination was made i n  

"bad faith," i . e ,  f o r  a constitutionally i m p e r m i s s i b l e  reason or 

a violation of  statutory o r  d e c i s i o n a l  l a w  (Matter o f  Soto v 

K o e h l e r ,  171 A D 2 d  567 [F t  Dept] , Iv d e n i e d  78 NY2d 855  [199l] ; 

c i t i n g  Matter o f  York v McGuire, 63 NY2d 7 6 0 ,  7 6 1  [1984]). 

A c c o r d i n g l y ,  t h e  burden i s  on petitioner t o  r a i s e  and prove, by 

compe ten t  e v i d e n c e ,  t h a t  his termination w a s  made i n  bad f a i t h  

(see Matter of Witherspoon  v Horn, 19 A D 3 d  2 5 0 ,  2 5 1  [ l s t  Dept 

2 0 0 5 1 ;  M a t t e r  of' Soto, 1'71 AD2d at 568) - 

P e t i t i o n e r  claims that r e s p o n d e n t s  departed from DOT'S 

policy and p r a c t i c e  of  transferring an  i n d i v i d u a l  who h a s  l o s t  

h i s  or h e r  CDL t o  a d i f f e r e n t  job title t h a t  does not require t h e  

l i c e n s e ,  and t h e r e b y  i n t e n t i o n a l l y  treated h i m  differently from 
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s i m i l . . a r l y  situated employees. However, because plaintiff failed 

to offer a n y  f a c t u a l  support for t.his claim in his petition, at 

oral argument  on June 13, 2008, this court d i r e c t e d  p e t i t i - o n e r  to 

produce e v i d e n t i a r y  support f o r  this claim wli-thin 10 d a y s .  In 

response, petitioner's attorney submi- t ted  a supplemental 

affidavit, in which he lists eight individuals t h a t  allegedly 

were transferred from the Highway Repairer t.i-tle to different 

t i t - l e s ,  upon t h e i r  f a i l u r e  to maintain or qualify for a CDL. The 

list does n o t  include any information as to when these alleged 

t r a n s f e r s  were made. 

The r e c o r d  reflec.ts  t h a t  DOT's written "Loss of License" 

policy, issued in November 2003, provides for a volun,t- .ary 

s u s p e n s i o n  o f  up b o  six months for a permanen t  employee who h a s  

lost a required license, to he followed by termination if the 

employee is u n a b l e  to obtain t h e  l i c e n s e  by t h e  end  o f  t h a t  

p e r i o d  (see M a r t i n e z  Affi.rm., E x h .  1 ) .  Even if the supplemental 

affidavit provided by petitioner's attorney were s u f f i c i e n t  t.o 

show that DOT o n c e  had a policy and practice of transferring 

employees to a different position on t h e  loss of their CDL, 

insufficient. to e s t - a b l i s h  t h a t  this remains DOT's current p o l . i c y  

or p r a c t i c e .  I n  response to petitioner's s u p p l e m e n t a l  affidavit, 

respondents have produced portions of the p e r s o n n e l  f i l e s  for the 

eight individuals listed therein; these files reflect t h a t  all of 

t h e  a l l e g e d  t r a n s f e r s  took p l a c e  wel.1 before t h e  DOT adopted its 

it. is 
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November 2003 “Loss of License” pol.icy (see Martinez R e p l y  

Affirm, Exhs. 5-12). 

While a court may annul a determination as arbitrary and 

capricious if i t :  d e p a r t s  from prior administrative policy (see 

e . g .  M a t t e r  of Enge.1. v S o b o l ,  161 AD2d 8 7 3  [3rd Dept 19901), 

petitioner h a s  failed to meet his burden  of establishing that DOT 

d e p a r t e d  from i t s  administrative policy and practice in reIusing 

to transfer petitioner when his CDL was revoked .  As petitioner’s 

f a i l u r e  to maintain a CDL, a minimum q u a l i f i c a t i o n  for his 

pmployment as a Highway Repairer, provides a legitimate and lion- 

d i s c r i , m i n a t . o r y  reason f o r  h i s  termination (see Perruza v N. Y. C. 

Dept .  of Transp . ,  Sup C t ,  NY County, Feh.  15, 2005, Payne ,  J. 

Index No. 112367/04), petitioner has failed to establish that DOT 

ac ted  unlawfully, or otherwise in bad faith, by t e r m i - n a t i n g  h i m .  

O u r  courts have h e l d  t h a t  “ [ a l n  administrative penalty must 

be upheld unless it ‘i,s so disproportionate .to the offense . . .  a s  

t o  be shocking to one’s sense of fairness,‘ thus c o n s t i t u t - i n g  an 

abuse of discretion as a matter of l a w ”  (Matte.r of Kreisler v N e w  

York C i t y  Y‘r. A i ~ t h . ,  2 NY3d 775, 776 [20041, quoting Matter of 

Pel1 v B o a r d  of Educ. of Union Free School U i s t .  No. 1 of T o w n s  

of S c a r s d a l e  S Mamaroneck ,  Westchester Coun ty ,  34 N Y 2 d  222, 237 

[1 .974]  ) . Given the fact that petitioner, a d m i t t e d l y ,  no longer 

possessed the minimum qualifications for his j o b  title on the 

date of h j . s  t e r m i n a t i o n ,  it cannot be concluded, “as a mat . te r  of 
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law, that the penalty [imposed] shocks t.he judicial conscience” 

( M a t t e r  of Kreisler, 2 NY3d at 776; see also Matter of T o r r a n c e  v 

Stout, 9 NY3d 1022 [2008]). 

Petitioner’s cause of action alleging respondents‘ viol.ation 

of New York S t a t e  and N e w  York C i t y  Human Rights Laws also must 

be di-smissed. Tn o r d e r  to state a prima f a c i e  case of employment 

d i s c r i m i n a t i o n  d u e  to a disability under t h e  S t a t e  and C i t y  Human 

Rights Laws, petitioner must demonstrate that he suffered from a 

disability and that the disability caused the behavior for which 

he was termi-nated (Fimented  v C i t i b a n k ,  N . A . ,  29 A D 3 d  141, 145 

[lst Dept], lv denied 7 NY3d 707 [2006]); .see also Matter of 

McEniry v L a n d i ,  84 N Y 2 d  554, 558 [1994]). 

Petitioner alleges t h a t ,  because his alcohol-ism l e d  to his 

D W I  conviction, which caused the temporary loss of his CDL, the 

loss of his CDL must be considered a manifestation of h i s  

disability. Petitioner contends that, as the law p r o t e c t s  an 

employee from discharge for behavior that manifests a disability, 

h i s  termination f o r  failing to maint.ain h i s  CDL constitutes 

discrimination. Petitioner c i t e s  to the situation in McEniry, in 

which the Court found disability discr.i.rnination where the 

employee was terminated retroactively for pre-rehabilitation 

alcohol-related absenteeism, after he had established that he was 

able to perform h i s  j o b  in a satisfactory manner f o l l o w i n g  his 

discharge f r o m  a rehabilitation program (id., 84 N Y 2 d  at 5 6 0 )  . 

-12- 

[* 13 ]



The fact t h a t  petitioner’s a l c o h o l i s m  may have had  some 

connection to his drunk driving, which then l e d  to the loss of 

his CDL,  does not m a k e  pet-itioner’s loss of the CDL a 

manifestation of his disability. In decisions involving 

entitlement to employment insurance benefits, courts have found 

no causal connection between a claimant’s alcoholism and h i s  

discharge f o r  failure to mai-ntain a required operator’s license 

(see Matter of Moulton [ H u d a c s ] ,  198 AD2d 595 [3r’-’ Dept 19931 

[“I,L w a s  not claimant’s alcoholism but his vo1.unt.ary disregard o f  

a legitimate condition of employment, the maintenance of an 

operator’s license, which mandated his termination”]). 

Unlike the situation in McEniry, peti-Liioner was not 

terminated s o l e l y  f o r  pre-rehabilitation behavior causally 

connected to his alcoholism, but because, at the time of his 

termination, he f a i l e d  to maintain and possess a CDL, a minimum 

requirement of his j o b  title. 

alcoholic does not .  mean t h a t  he is immunized f r o m  termination 

based on a n  otherwise legitimate, non-discriminatory reason, even 

if that reason may be linked in some way to his disabili,ty 

Riddick v C i t y  of N e w  York ,  4 A D 3 d  242 [l“‘ Dept 20041). 

The fact t h a t .  petitioner ma.y be an 

(see 

Accordingly, it is 

ORDERED that the respondents cross motion to dismiss the 

proceeding/complaint is granted; and il.. is further 
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ORDERED and A D J U D G E D  t h a t  the petition is d e n i e d  and the 

proceeding/complaint is dismissed. 

This c o n s t i . t u t e s  the decision, orde r  and  judgment  of the 

Court. 

ENTER: 

A- Hon. Walter T o l u b ,  J. S. C. 

-14- 

[* 15 ]


