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The following papers, numbered 1 to were read on this motion to/fot 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits _.. 
Answerlng Affldavits - Exhlblts 

Replylng Affldavits 

Cross-Motion: 4 g Y e s  1-1 No 

PAPERS NUMBERED 

Upon the foregoing papers, it is ordered that this motion &"-& ,- 1~ & 
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causcs of action against them, and another sct of defenclnnts ~ n ~ v e s  separately to dismiss the 

ciitire co~iiplaint, wliilc plaintifh cross-11iovc €or partial sull~rnary judgment and/or lcavc to 

ameiid h e  cotnplaini (molion seclueiice iiumhers 001 aiid 002, respectively). For the rollowjng 

rcasons, the first arid scconcl motion are boil1 granted in part atid denied in part, and the cross 

motion is dcnied in full. 

BACK G IC( 3 UN L) 

The Pni-tics 

]'his action cIiconipasses tl iiumbcr of contractual disputes ovcr thc rights to cerlaiii 

mmagemeni and recording rees [hat werc incurred by non-party 

known as "Chrisctte Michellu" (Chriselle). SLJP Notice of Motion (motion sequence numbcr 

O W > ,  Siegal Aftinnation, I'xhihit 1 (complaini), 'I[ 10.  Dcfenclants Lynettc Payne and Jcmuel 

1 

[* 2 ]



Payic: (the Payncs) arc C‘hrisctte’s prents .  Id, ,  7\11 8-9. Corporate dcretidant ‘[’lie Island 13eC Jam 

Music Group (IL3.l) is 3 New York Sliilc licensed iwlists’ nianiigcment and 1-ccorcliiig company 

that c l a i m  10 be (lie solc provider of C‘lirisette’s managemcnt and recording services. kl., 71 0.  

Dcfciiclanl Shalik Bel-I-y (Reii-y) is :iri DJ criiployee. /d., 11 7. For- its pait, ~-7lainlilTFour Kings 

also asserts that i t  is C‘hrisctte’s exclusive 1nanager. Td. ,  1111 4-5, 10, 12. Plainiiff 1)ouglas Ellison 

(Ellison) is a11 oCliccr O C  Four Kings (collectively, plaintiffs). I d . ,  11 3. 

The [mi-lies’ 1-iglils ;mcl obligations towards each olhcr are set forth in Iinir contracts and 

sevci-a1 stili-agrecmcnts tlicreto. Chrisctte and plaintiffs entered into tlw first o r  these on .larluary 

Kings maiiagciiienl agrcemeiit). W.; Exhibit 1 -A. The Four Kings rn;i~iagciiieiil :igecment has a 

7 .  ExclLlsrvutJ: 
(a). Artist shall not ,  dur-ing the Tenn o r  this Agi-ccment, cngagc any olhei- 

persoii, linii or corporation or othciwisc, to act on h i s  [her] helialr in  tlic 
capacity nf n persoiial manager or  to ~icrfoiiii any ol‘the services or 
undei-takings o f  Maiiagcr as provided for Iicrcin. 
Nvtw i lhst and in g llic for-cgo 111 g, no thing coli laiiiccl in 111 is A greeinc~it sha 11 
hc constnicd as limiting Artist’s alJility to relain legal advice and counsel, 
invcstment counsel or the services o f  an accountant. 

(11). 

0 . 
Artist will tise best crfol-ts lo work at sLIch limes a n d  at such places as a Maiiager 

P c rfonq a iic e and K el1 e ~ s  ;I 1 0 17 1 i i on s 1 

Tlic Four Kings managemcnt i i~~~ecnienl  actually specifically provided foi- a onc- I 

year “iliitii~l tertii,” i ~ i d  for two consecutive, ill-cvocilblc two-ycar reiicwal option tctliis. SW 
Nolice o f  Molioii (motioii sequcnce nuiiiher 002), Siegal hflinnaticm, Exhibit 1 - A .  
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rlii-ccls, and in connection wilh such employiiient the Artist will cornply wltli the 
rules and regulations covering such eiiiployiicnt in  all respects, inclucliiig 
appcaraiiccs at rehearsals, when rcqiiircd. 

1 1 , Compensation: 
( a ) .  
pay Malinger- as and when rcccivcd hy Artist a s l i m  equal lo Twciity Pcrcciit 
(2WX) of Ar-list’s gross catiiings (as dei-iiied in pxigrapli 1 1 (I>)( I ) ) .  
.N o 1 w i 111 s t a i 1 d in g t 11 e ro r ego in 2, M ;I ti ag cr sh a I1 receive h i i i  A rl i s I, o 1’ A rl i s 1 ’ s 
business i-nannger or otlici- author-ized third party, or slinll rctain li-om Ai-ljsl’s 
gross cariiings dliiing [lie Term hcrcor, as ilie case may be, a S L ~  af  moiicy cqunl 
to Twcnty Perceiit (20%)) oTA1-tist’s gross earnings. 
( t > ) ( l . ) ,  ‘11-ic tenn “gross eariiiiigs,” ijs used herein, refers to tllc total o r  all 
earnings, which slid1 1101 be accumulated or averaged, whethcr i n  tlic l’om of 
salaries, cai-nings, res ,  hoiiuscs, royalties, advances agaiiist royaltics, sponsorship 
fees, ciuloi-scment fees, rcsiduals, deren-etl cornpcnsation, union p a y i i c i i k  i 11 

connccliol-i with Arlisl’s services, inlerest, pcrccntages, slimes of profits, or any 
othcr kind or type of iiicomc which is reasonahly rclaled lo Arlis’r’s carccr in  the 
e ii t e 1-1 ;I i n m en L , live p cr h i 1  m c  e,  p ers o 11 n I cii gager11 eril s, ti in 11 s c iii c t i  t , iiiu s i c 
recording, music p~iblisliirig (my and all income derived li-oiii music publishing), 
music protliictim (including 13111 nni limited tco il-iconle earned in conncctioii witli 
Arli st’s rend eri ng pi-od iicer or re-111 i xci- services), hrti st’s pi-odi icl ion company, 
Art i st’s rccord 1 ahcl , 111 ot i on 13 i c tu  re, tcl cv i si on, 1-:I d i o, li terai-y, t 1-1 call-i c a1 311 d 
atlvcrtising lields and all similar areas wlietlier now knowii 01- 1iei-e:iFter devised, in 
which Artist’s arlistic talenis are dcvclopcd mid exploilcd, rcccivcd hy Ai-list or hy 
any persoil, filii1 01- corpnratim (iiicliiding Manager) on Arlist’s hehalf; including 
but no1 lii-nitecl to Ai-list’s heirs, cxccLi1ors, iidministratoi-s or assigiis. 

As compciisatioii for serviccs rcticlcrccl hei-eimtier, Artisl hereby rigrccs to 

Id. Chrisette m d  17llison ;also cxecuted an “cxcl~isive recording ag-ceiiienl” (the Four Kings 

rccording qrcement) on Januaiy 3 I ,  2005. Id.; Exhibit 1 -R. The Four Kings ~-ccording 

agrcement provides, i n  pcrtinen( part, that: 1 ) Chriscttc would iiiimccliatcly pi-ovidc Four Kings 

w i tl i li v e d e 111 o I 1 s t 1-a I i o t i  c 01’ y I-eco rd i 11 g s ( dem cj s ) ‘13 rodu c cd h y p rod II c c rs s cl cc t c t 1 17 y nil ( l/oi- 

affiliated with” Four Kiiigs; 2) Chr-isctte woiild deliver one alhLiiii’s worth of recorded matei-iiil to 
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Four lCiiigs ror the firs1 contract period with six options Cor addilioiid albums during addilional 

Cliriscttc an offer h r  a distributioii agrecinciit from a major record lahcl. The F O L I ~  Kings 

recording apccnient also spcci Cically stales as Pollows: 

-. 7 Temi aiicl Product Comiiiitnjed: 
(d) Diiriiig each contract periid, Artist shall rcndcr her reciding ser-viccs 
cxclusively i o  Coiiipnny in accoi-daiicc with the teiiiis :itid conditions IiereoI-. In 
coiincction with each contract period hci-cor, Artis1 shall rccnrd and clcliver Lo 
Company surliciciit master 1-ecoi-dings to constitute one ( I )  h l b ~ i i i i  (“tlie 
Miiiiiiiuiii Rccordiiig C:omniitmcnt”). Coinpany shall pay and/or c m s e  to be paid 
by clistrihutor all 1-ecordiiig costs in conncction with the iiiastcrs nnd all recoding 
costs sh;-iIl 17c deemed advaiiccs tn Artisl hereuiiclcr nncl fully I-ecoupnhle fi-om 
Artist as royaltics. All such niastcr recordings shall lie tleeined to he woi-ks made 
h i -  hirc arid all right, tillc and iiitcresi iliercin and thereto, including all copy~-iglits 
herein, shall hc dccmcd in-evocably traiisfei-recl to Coiiipaiiy 01- its dcsignee. 

3 .  A dv n ti ceg : 
(a) All mouics paid to you, or on your l)clialf, incliidii~g rccoiding costs, shall 
c oil s t i tu t e ;id v a n c es . 1LJp 011 c o inp I el e ex cc uti c) 11 o f t ti e n i s 11-1 I? I it i c) I 1 A greeiii c I i t 
(including i3I1d  iiiduceiiienl lelters 1-equircd by  Disliibutor), and suhjject to Ailist’s 
fiill perli,nnancc of Artist’s obligations liereunder, Cor-npany shall pay Ai-tist 
[SO%] ol‘lhc “Nct Advarices” acttially rcccivetf hy C:oinpniiy from any !3istrjbtitor 
(iiiclileiillg its SLiccessor) authorizcd to dislribule recordings cmhodying h e  
Masters against a iio~i-rcturn3ble advance previously received hy Company. “Net  
Advaiiccs,” 3s used in the pl-cccding sentence, shall mean the gross :idvaiices 
acttially rcceived by Cornpriny h i t  speci lically including rcasniiable lcgal fees 
i ri c ~ i  rr ed i ti s ec Lii-i ii g ai1 y I3 i s t r ib 11 1 i nii A g-cc r i i  etit , i 11 c I Lit ii 11 g such i 1 c i i i  s 3 s 
Recording Cosls, Vidco production co 
thc advances aiid myallies payablc to tlie individual producer( s) of thc Masters), 
payments in connection with tlic exploitation of 1-ig1its Iici-cuiider i ind oilici-wise, 
and any other bona fide costs or  cxpcriscs incun-ed by Company in connection 
with Ilie prodL1ctioii, proimtioii or exploitation ol‘tlic Masters (other than 
C’ompany’s office cwerliead cx~ici~scs)). 

and pnynieiik to tliii-el liarties (excluding 

J d .  Tlic Four Kings rccorclirig agreement also had  a co-piihlisliing agreement anncxed thei-cto :is 

WT-IEREAS, You [i.e., Chrisette] anel ( l ‘oi i ip~~y [i.c., 1;our I<ings] have cntcred 
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iiito an exclusive 1-ecoi-ding artist agreement (“Rccording Agreemcnt”) dated ;IS oI‘ 
this 3 I ”  day of.I:inirnry, 2005 lo which h is  17xliihit is incorpor:ited by rcfcrencc. 

W H.EICEAS, tlie parties intcnd that this co-publishing agreement lo  be eiitcrecl 
in1 o simul tan eously niid in conjunction with tlic f<ccor-cIing Agreemcnt . ‘111 e Icrms 
o f  this Clo-prihlisliiiig Agrceniciit shall be cotcrrniiious with [lie Rccording 
Agreemcnt (herein “Ten-11”). 

N O W  ‘I’HERfiFORE, Lhe pai-tics agree as li>llows: 

I . 
Coriipany or Company’s publish iig dcsigiiee (“Publisher”) an undividcd firty 
(50%)  pcrcciit inierest in your copy-ight (and al l  rcnewals and cxtensions thereo I) 
m c l  all otlicr rights in and  to all miisical compositions Lliroii~hoiit tlic woi-Id and in 
peqxtuity (each rcI‘crrcd to as the “(l’oiiirulled (:.’omposition” and collcctively 
rel‘cn-crl to as [tic “C‘oiitrolled ClomI7c7sitions”) now i n  existencc or which is 
crcated or accluired by you 01- any enlity iii which you havc n direct or  indirect 
interest during thc Term hcrcof. For piirposcs of this Agccineiit, “Controlld 
Compositioii” is any coiiilmsition which is wriiteii, composed 01- acquired, in 
wholc or in part, directly or indirectly, by you or by any person o r  entity in which 
you h v c  a direct or indirect interest. 

Yo11 liei-chy in-cvocably a i d  absoltikly nssigi, coilvey and set over- to 

2. hhlis l icr  shall be tlic cxcliisive adiminislraior o f  all rights iii aiid to 
cach Controllccl Conilmsition, atid it shall bc cntitled 1.0 exei-cise any and all rights 
with respect to the contr01, exploilalioii and :idministmtioii of each Chiitrolled 
Composition ... . 

( a )  

J d . ;  Exliibil 1-H (A) .  

On Scptcl-nher 2C;, 2005, instcad of enleriiig into a disti-iIJiitioii agreement, ;is was 

originally coiitciiipl~ted, Cliriselle, Ellison and TDJ cxecutetl a second exclusivc recoi-ding 

agreemcnt (tlic ILl.1 recor-cling ngrccnicnt), pimuant to which plaintirfs agreed to cause Clii-isetlc 

to recurd a n d  rlclivcr to IL>.l: I )  ~ i i ie  alhuiii during the iniiral contract period; aiid 2) options h i  

also provides, in perlinelit part, ;IS Follnws: 

3. Righis: 
(a) All Mastcr I<ecordings rccorded dLit-ing tlic ’I’er-m wliicli ciiihody tlie 
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l,e~f(ii-l~li1l1ces of Artist, from the jnccplion of tllc I-ccortling tllcrcor, all ar-twodc 
c i ~ i t e d  Iiii- use on 01’ in connection with Phonograph Rccorcls or othcr derivatives 
of such Mnstcr I<ecordings including, without liniitation, i-br use in adverl-isiiig 
aiid 01-1 Artist Wcbsiles (“Ai-tis{ Artwor-k”), and including, without liiiiilntion, 
Mobile M;r(erials, shall he deeiiiccl “works inxle rot- hire” Ibi- TLIJ. All such 
Master Recordings, l?om the inception of tlic recording thei-co(; and a l l  
P h o no grn 13 I1 I< eco rcl s a t i  d c) tli cr I-q11-o d tic t i (3 11 s i m d  e 111 c rc hoiii , t oge tli cr w i tl I th c: 
perlhmiances cnihodied tlicrein, irnd all Artwork aiid Mobile Matcrials, and all 
copyi-ights tlie~-cin and tlici-clo, and all r~iicw;iIs and extensions tliei-cor, shall he 
entirely T13J’s prcipeily, Tree a(‘aiiy claims whatsoever by Grantor I i.c., Four 
Kinss], Artist I i.e., Clirisette], or any other Person, Ihroughout thc world and in 
pet-petuity. 

(c) 
Oh 1 i ga 1 io 11, I D J s 11 ;i I I 11 i c:in i iig hi 1 1 y con SI I 1 t w i 1 h C; rant or r e g  rd i 11 g tl i e m at eri a 1 
elenxiits ol‘thc marketing plan Tor each siich hlhuni  at a time rcasonahly 
tlesigiiutcd hy IDJ, il being cxpi-essly undci-stood (hat  ItWs clecisioiis with ircspt‘ct 
thereto shal l  control. 

*: :* * 
Prior to the commcrcinl rclease of each Alb~iiii of tlic Miiiiiiiiim liccoi-diiig 

+ * Ilr 

Rccoi-din~ A meetnenl Forin 

3.01 Chiitor [i.e., Four Kings] sliall be responsible for cciordination 01’ 
recording sessions ;rnd Grantoi-, Arlist and the individual producers shall I-ender 
Ilieir services suhjcct to tlic tciins and cciiidi(ioiis hcrcof lo the best ol‘ their ability 
anti in accod;iiicc with first-class standards of perli7iiiiance for tlic 1~rodiiclioii of 
Master Rccordings i t i  thc Phoiiogaph Record Industry. 

3.02. 
Tor 1D.T’s approval cadi of‘tlic rollowiiis “Kecording 1;lemcnts,” hefore 
pi-oceeding hr-1lier: (a) selcction of thc individual producel-(s) or  thc master 
1-ccordings liereundci-, (h) selection of C1omposilions to he recordccl, (c) 
speci f icai ion of accompanir-neiit, arrangement atid copying sct-viccs, and ((1) 
selection of datcs of recording and studios wlierc recording is to take placc. ... TI‘ 
IDS shall disappi-ovc any I<ecorcliiig Iilemciit siibinitted hy  Grantor or the 
Proposed Buclget submitted by Granlor, tlicn, after Grantor’s aiid IDJ’S pronip1, 
good-faith negotiations to attempt to agi-ce iniitually on the Rccordins Elemenls cor 
tlic recording budget, JD.l’s unilateral, good-faith rlccision ... sliall be final.  

Prioi- to making each rccor-ding, (31-antor shall cicsignatc a id  sulmiit tn ID1 

1 17. Gran Lo I-’ s Ad tl i t i  onal War- ran t i es and R cpi-esen tat i OH: 
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1 0. (3 1 ( tl) 
cii Ibrccuble agreement pursuant lo which Arlist is requirccl In p c r h n  exclusivcly 
for Gran(or during thc 7’enii. Gi-anlor will waivc iimc ()Tiis rigIi1.s i.mder srich 
contract a n d  shall lakc all stcps necessary or dcsirahlc to keep sanie in  full h rce  
aiid cfrcct so that ID1 sliall liavc Ilie h l l  benetit of Artist’s cxc l i is ive sei-vices as i f ‘  
Artist licld contracted hcrcuiider direclly with TDJ. 

Tlicrc i s  in existence between Griiiitor and Artisl a valid and 

Id.; I?xliil,i t 147. Afterwards, oil Novcmbei- 15, 2005, C‘hriselk, Ellisnii ;itid noii-p;l~Iy EM1 April 

Milsic, Inc. (EMT), 3 Coi,niectic\it licenscd misic publishing company, entered inlo a second co- 

pu b 1 i sli i n g ag rccm cii t ( I li e EM I c o -17 Lib 1 i sli iiig agree ni e 11 t ), wl 1 i cl 1 pro v i d cs, in p erl in en t p ai-l , ;I s 

fo 11 o w s : 

R a c k ~ r o ~ l n ~ .  
A. 
puhli shins q,reciiien t (the L‘hder ly i  ng A grccn-i eiit”) puwu :in t t 0 which Writ et’ has 
assigicd and tra11sret-i-d to Company 50% of her right, titlc a i d  iiitci-cst, including 
50% oflicr copy-iglit interest, and 100% of her adiiiiriistratioii aiid exploit;ilioii 
rights, i l l  a n d  t o  :ill “C‘nmpositiol-is” (as defined hclow). 
B. Cornpany wishes to assign and transfer to Pul:,lislier [i.e., EM11 50(% o f  
C o nip a 11 y ’ s r-i g I1 I , I i t 1 e an (1 i 11 t ci-es t , i iic 111 d in g 5 0% (3 f C oiiip any’ s cop yr i gli t 
inlerest, mcl 100% of C3oinpaiiy’s adiiiiiiistratir)ii a n d  exploitation rights, in :md i o  
tlic Coiiiposilions, oii the terms and conditions of this agi-cciiieiil. 
c . 
copyright iiitcl-cst in a i d  to tlic Compositions, or1 tlic teiiiis and condi tioiis of h i s  
ag-eem eiit . 
n. LJpoti tlic opei-aiion of this Ageemenl, Publisher shall acquire SC)% of  311 
riglil, title and interest, including 50% of tlic copyright, and 100% of 
adriiinistrxtic,n and exploitation rights, in and lo all c‘ompusitioiis, Lo the extent or 
“Your Intcrcst” (:is defincd bclow) tliercin. Cloiiipany is retaining a 25% copyright 
interest, arid Wi-iter is rctainiug a 25% copyright interest. 

Writer [i.e., C:hriscttc] a n d  C:ompany [i.c., Four Kings] are piil-ties to ;I cc)- 

Writer wislics tu  assign and trmski- 10 Publisher SOn/o o f  hci- 1-ciiiaiiiing 

fd.; Exhibit 1-D. 

After all oTIlie foiqying conlracts wcrc signed, Ch-iscttc cn-ibai-ked iipoii it somewlial 

success fii I iiius i cii I career. LJii To rl ti ii;] t el y ,  the 1mi-1 i es w crc 1 css success fii 1 in m ;I i n La i i i  i n g [hc i I‘ 

res p ccl i v e 11 ii s i ri cs s re 1 al i o 11 sli i 11 s v i s - i- v i s C1i 1-i s e I t e, a 11 crl t 11 csc de I er i orii I ed 1’ ro 2 rcs s i v c 1 y . 

Firstly, plaiiitiffs assci-t lIiii1, cornmenciiig i n  Fclmiaiy of 2006, 1DJ and  B e i ~ y  took complele 
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c o 11 ti-o 1 over (-7 Ii 1-i s c t t e ’ s re li ea rsi n g, record i t i  g ;iii d p cr fo tiii  i ti g act i vi 1 i cs and acted on 111 in1 c iw I s 

occasions to either Fai l  10 consuII plniiiliflk or  to actively excludc plaintiffs in  coniicction 

thcrewilh. St7~ Notice of Motion (motion scquence number 002), Sicgial Afhiiiatioii, Exliibil 1 

(coinplaint), 1111 27-67. Sccondly, plaintills assert that, coimiciiciiig in March 01.2006, Lynettc 

Paylie began Lisurpiiig El l i  son ’ s 111 anagct-i ;i I h n c t  i oils with rcspect to C h i  sei IC. Id., 1/11 3 7-3 9. 

PlaiiilIffs chiin t h a t  Lyiictte Payic went so far ;is to defame Ellisoii lo noli-pai-ty TCendall 

Rci1vari;iles ( lki ivanalcs) ,  well-known recordiiig engineel-, in  April or3007. I d ,  1111 6847. 

T’1aiiiiifl:s also claiiii Ihat, i n  April of 2OO7, T.ynclle Payrie caused iion-pni-ly Imolting agency 

Monterey .Pen i 11s t i  la Arl isls/Pmdigii (Mon tct-cy) to send e-mails to various concert pimioters 

:LII hi- iz i i ig  thciii to 1-emi t paytiiciit for m y  live pcr-formnccs by Chrisclie cliI-cclly to Moiiterey 

For- deposit i n  ;I I>aiik account owned hy Lyictte m d  I m i ~ i c l  T’ayic. S‘t?t> Siiiilli Ar‘liimatioii i n  

Opposition, Exhihits I ,  K. Thercafter, on .lune 27, 2007, Clirisctte sei-ved Ellison with wittcn 

notice to tcrininate both thc Four Kings iiimiagcment agreement and the Four Kings recording 

agreement. Finally, on July 1 I ,  2007, Chr-isette coiuiiieiiced 3 brcach of  contrael action a.gainst 

Ellison and Four Kings in this court (Tnclcx Nuriit.rei- 602283/07, Stallmnii, , I . ) .  On Januai-y 14, 

2008, .lustice StaIIiiiati i s sud  a dccision disposing o f  Clitisclte’s iiiolion to clisiiiiss Ellisi~ii’s ~ i t l  

Foiu Ki n gs ’ a1‘lj rni alive d c fenscs and co 11 11 t ercl a i 111s. Sec No 1 i ce of M c) 1 i on ( iii ot i im scq ii eiice 

nuiiibci- O O l ) ,  Long Affiitnation, Exhibit (>, ‘ l l c  balancc or that action is slill pendiiig, Iinwevet-, 

and il  has not yet bceii dcleriiiincd what, i f  my,  oonti-xt~ial or o11icl- liabilily exists 3s hetween 

Chr-isctte and the pla in t i  fTs Iwcin. 

Prior P r o c e e d k  

Plaintil‘ls coiiiiiiciiced this :ic1ion on Dccemher 21 , 20137. Their- complain1 sets h i ? h  
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caiises oi‘nctioii Tor-: 1) breach o f  pm-agrayh 3 (c) or (lie 1D.I recoi-cling agr-cement (against IDJ); 2) 

hrcach of piirag~-nph 3.01 ortlie 1D.I recording agreement (against IDI); -7 )  hrca.ch o rpm3-ap l i  

3.02 o f  tlic 1D.T 1-ecording agi-eciiictit (against 1135); 4) aiding and abctting (against .ID.[); 5 )  

loitiuiis interfcrcnce with tlic Four Kings rccording agrcciiiciit (against Ir1.l); 6) toi-tious 

iiilercereiice with the Fow li inss management agi-cement (agninsl lL3.T); 7) hro:icli ol‘the implied 

covenant of‘good faith and fair  dcaling in the IDJ recording agceiiienl; S) nicliiig and alxlliiig 

(against TDJ and Berry); 9) torlious iiiterrerence with the ID1 recording nkq-ceiiiciil (against .11>;1 

:md Berry); I C ) )  lorlious inlerfercncc with prospcctivc contractual relations (against 113.1 aii t l  

Beiry); 1 I )  aiding aiid ahetting (against Lyiettc Payiej; 12) tortious interference with pai-xg-rrpli 

7 (a) o f  Ihe Pour Kings manngemenl iigrccnient (against T,ytielle Payiic); 13) tortious inlei~fcrciicc 

with Ixirngraph 3 of the Four Kings inanagcment agreement (against Lyiictte T’ayne); 14) tortious 

intcrfci-cnce with p~-ospectivc contrnctual r-elations (agaiiisl Lynettc Paync); 15) tortious 

iiiterfct-ciice with prospective contraclual rclations (agaiiist T,yietie hy i ic ) ;  16) wijiisl enrichment 

(against Lynctte Piiync); 17) convcrsimi (against T,ynelte Paync); 18) defiimation (against I,ynelle 

T’ayne); 19) aiding and ahetting (against Txiiiiiel Paylie); 20) tor-iious interfercncc with t h e  Four 

Kings nianagcment a p x i n e i i t  (againsl Lemuel Payiej; 2 1 )  uri-just enricliiiient (ij.gai1ist Leiiiiiel 

Payne); 22) conversion (againsl Imiiucl Payne); and 23) conspiracy (against all dcfcnclants). All 

dekntl:in ts in t erpxcd timely ails wers wit 11 coiiii t ercl a i ti1 s . 1’11 e Payii cs a iicl 1U:l /B eiry 11 ow m ovc 

s ep n rat e I y to d i m i  s s t h c c om p 1 :i i Ii t . 1’ I :i i n t i ffs oppose t 11 csc I ii ot ion s a ti tl  c ro s s -mo v e for c e I-t a i 11 

1-e I a Lcd re1 i e f. 
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lint wlietliei- the plaintiff has ar-tfLiI ly tirafted the complaint h u t  whether, deeming thc coiiiplniiit to 

allege whatever can he reasonably itiiplicd li-om its statcniciits, a causc of xtioii can he 

To this end, the coiii-t inust accept all of the facts alleged in  the complaiiil as  true, and dciciiiiiiic 

fii c tu a1 c 1 ai 111 s w 11 i c h NC i t i  h ere 11 t 1 y i tic rcd i 13 1 e or arc I1 at1 y cold ra.d i c 1 cd 13 y d c1 c I i iii cr 1 t ai-y cv i de 11 c e, 

The Pnyiics’ motion seeks to have plaintiffs’ 1 1 Ih through 23“’ c:Itiscs oTaction clisn-iisscd, 

piirsiiaiil In C’P1,R 721 1 ( a )  (7), Tor Fdi1ui-e to state legally valid claims. Tlic court firids :is 

ro ii0 s. 

Plainti i lk’  1 1 “’ catise of action is directed againsl Lynette Paync for “aiding aiid ahcttilig” 

C‘hiiselte’s hrcacli o r  the Four Kiiigs iiianagernenl agreeiiicnt. I t  specifically alleges that: 

By ortlcr-iriS Monierey to 11inke payment unto Iicr ii1StCiId or paying plaintil-rs, ;IS 

tlic [.l;o~ir I<ings iii:in;igenienl agreciiiciit] i-cqIriretl, [Lyne(le Paync] aided and 
a l ~ c  t t ecl c‘ hi se t t c] i 11 breachi 11 g lli e [ 1 7 0 ~  I- IC. i rigs 111 an agem en I a y e e m  en I] I? y 
intcrccpting OH 17clial I’oI [Clirisette] payiiciits originally sent as cotileiiiplaled ... 
and set] I I  est ci-i 17 g the payiii eii t i 11 t ei-c ep t ed . 

S m  .N n t icc of M o t i 01 1 ( 111 01 i o i i  scq ti cnce i i  LI iii t ~ c  r 002), Si ega I A ffi riii at i n 11, Ex11 il-, it I ( co iii 11 I ti i 11 I ) , 

I O  
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11 202. New York State law rcquires hat ,  lo  slate ;I claiin for aiding and abetting a I:,rcach of 

lid tici ary d 11 ty: 

n plniiiti IT niiist plead n hreacli of Gducini-y duty, t1ii:it Ihc dcfciidaiit kiiowin~ly 
induced or 1xii-iicipatcd iii tlic hi-eacli, aiid damages resul~ing LhereTr-om. 
Morcovci-, a “pcrson knowingly par-ticipales in a hreacli o f  fiduciary duly only 
when lie or slic providcs ‘subsl;inlial assistance’ to the primary violator.” “Acthial 
knowlcdgc, :is npposcd to merely constnictive knowledge, is r-ecliiii-ed imd a 
plaintiff may not mcrcly rely oii coticlusor-y and sparsc allcga~ior-1s that tlic aider or 
abettor knew or sliould liavc known f i lmi t  tlic priinary 17rcacli of licluciaiy duty.” 
I n  the ahci icc  nl’al-iy allegation t h a t  the ... deIenclanIs had aclual  knuwlcdgc of the 
primal-y wi-ong o r  h a t  tlicsc partics rcndcrcd suhstaritial, as opposed to iiiadvci-ten[ 
assistaiicc to tlic 11riderlyiiig hi-each of fiduciary duty, [a] complaint does i i u ~  

advaiice a valid claim for aiding and nhcttirig l:,r-cacli o f  liducinry dut-y on tlicir 
13 ai-t . 

omittcdj. 1’1~1-E, tlie I’aynes raisc tlircc ai-guincnts that plaintiffs’ aiding aiid nlx(tiiig cl;liiii against 

:ind ahettiiig a brcncli o f  tiduciary drily. They tliciz arguc that the complaint fails t o  siifficienily 

plead that Lyncttc I’ayie’s actioiis wci-c: tlic proxiinate caiise of the nionet:iry damages that 

plainti ITs allegedly iiiciiii-cd. Sec Memnraiitlum of Law in Siipport 01‘ Motion (iimtioii scqnciicc 

iiuriibci- 00 I j, a l  6-7. Tl ic  erroneous iiotroii Ilia1 there exists 3 hlankel r u l e  1-eqiiiriiig proximale 

causation lo I J C  plccl in  all c;iiiscs o r  action for aiding and abetting ~i l:,rcach of’a licliiciat-y duty has 
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has no1 disclosed any New Yol-k Stale coui-l appellat-e aulliorily to suppor-t siich a proposilioli, 

Tiisleiid, tlic prevailing nile appear-s i o  be that ii p l a i d  CC who pleads a Iheacli ol‘ lidticiary duty i s  

cunclude lhat to I-ecovci- mdcr  a claim I h r -  damages against an attoniey arising out of thc 1 7 i w x I i  

o f the  altoriicy’s ficluciaiy duty, Llie plainliff riiust eslablish lhc ‘hut Tor’ clcnieiil oTlllalpl-nctice, 

tlial plaiiililTs plead o r  pi-ove proxiniatc causation as part of their aiding a n d  abcltiiig a hi-each o f  

i 17 a p posi I e. 

‘I’he Payties next argue lhat the complaiiit fails lo sullicieiitly plead t l int  T,ynette PLiync 

l i d  “;tcliial kiiowlzilgc” 0l’C‘Iirisdlc’s pwpoi-led t)reacli of the Fo~ir- Kings iiiniiageiiicnt 

ag~eeiiicnl, arid ihaL it should inslead be inferred h a t  I,ynettc was acting on the good fait11 heliel 

t 11 al Cli I-i se 1 L c 1 I ad L criii i 11 :i L cd t h ;I t ag-eem ci i t be fo rc T.,yi et t c 17 ega t i  d i rec 1 i 11 2 M 011 1 e re y to i-ciii i I 
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Meiiiol-andum ofT,aw in Opposition to Molion and i n  Support ol‘C.hss Motion, a1 57-58,  

Nonetheless, plainlifis also suhr-nil :in e-niail from .I,yiettc I’aync, ci:tled April 16, 2007, whicli 

dcrnands rcmission of payment for Chriscttc’s services lo licr inslead ol‘plaintifls and \vhicli also 

predates Clirisctte’s June 27, 2007 notice to tcmiinatc thc Four Kings maiiagcmenl- agrcci1icnI. 

ld. :it 55-56;  Smith A~fim1:lticin in Oppositiori, 1Jxhibit 5. ‘[’he Payties reply that, despitc any 

d c) c1 I m en t ary ev i d cii c e, t 11 c co~ii 13 1 ai 11 t m LI st h i  1 1) cc RU s e th c p lead i 11 gs 1-e gard i 11 g Lyi e t t e P ayne ’ s 

state o f  mind m e  inadequate. Sce l3el;=ndaiits’ Reply Meniol-andiin-1, at 5-7. The court disagrees. 

1 hc complaint c;in hc fiiirly r-eacl as alleging that Lynctle Payne knew of [lie csis lence ortlic Four 

Kings inanagciiieiit agreeiiicnt, aiid h a 1  her. attempts to have payments I-emitted to parlies otlier 

lhnn plaintills conti-ihLitcd lo Chi-iselk’s breach orI1i:it agreenieiit. All o I‘tht: Paynes’ :irgiiments 

or1 the issuc of “actual lcnowlcdge” rcilly lum upon tlic iiiterprctaiion tliat is to hc given to 

riocuinciitaiy - i .e. , j irt i /( l l  - evidence, m d  do not ;iddress ihe pleatlings at ;I I I. I-lowcvel-, 3s 

previously noted, when conhonted with a disiiiissril motion, the c 0 ~ 1 - t ’ ~  role is to detcimiiie 

“‘wliciher, dcemiiig the complaint to allege whatever can be rcasonnhly implied fmn its 

stalcnieiils, ;1 causc of action can be  suslained’ I cilalioiis omitted]." , J o ! l c s  La/7cq W~orrnlt USA I’  

LeRomf;  / , ( / i ~ h ,  GI-EEIIP & A h c l < ( / ~ ,  243 A D Y  at 176. I-lcre, lhc courl- fincls that Lyicttc Piiy1iC’S 

actual kiiowletlgc” iiiay hc “reasouahly implicci” fro171 ihe language o f  [lie ccimplaiiil. ‘I’herefoi-c, 

r <  

L L  

111 c c o LI rt 1-ej cc t s lh  c 1% yii cs ’ s ccci 11 d d i sin i s s n 1 a rgu m e ti t . 

T h e  Pnynes finally argue that plainti Trs’ “claim .,. for aiding and rthctting ... i s  no~hing 

iiinre than  ;I coiispiracy claim drcssed up in aiding and ahelling clothing.” ,\’CCJ Mc11iol-iI11dL1l11 or 

Law in Si.ippo1-l of‘Motion (innlion sequclicc numhcl- 001 ), ;it S .  how eve^., tile Pnyncs c)rfcr Iici 

Icgal stIpporl iim [his argiiiiient. It is tiuc, as will 11c discussed, lhat New Yorlc State l;iw does noi 
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recognize a civil conspiracy toi-1. However, New York Stale law does rccogiize c1:iinis f i : ~  a.iding 

a n d  :ibetting heacl-ics of fiduciary dillies, and the coui-1 finds ilia1 thc inst;mt clnin-1 is ~idetluately 

pled. Wlictlier this claim withstands closcr scrutiny ai trial Iremailis to be SCCII .  The court i s  

patticul:dy conccmetl with thc issue n whetlicr or not Chr-iscttc stood in ;I liduciar-y 1-elationship 

lo plaintiffs.’ Nolietheless, ;it h i s  jmctiirc, the couri belicvcs tIiat the IxlIer C C I I I T S ~  is to preserve 

plniiili I‘fs’ catise oI‘ x i ion .  Accoi-dingly, the portion of tlic .l);iyiics’ iiiolinii I h a I  seclcs dismissal nf‘ 

plaintiffs’ aiding and alxtting claim against Lyiettc Payrie sliuuld hc denied 

Plainti rrs’ 12”’ arid 13”’ c;mses o f  aciion allege, rcspectivcly, that I,yiettc ~ a y l l e  tortiousIy 

interrered with par-ngraphs 7 (a) a i id  9 o r  lhe Four Kings managenienl ;igreeiiient. The Imty  who 

claims lortioils intt‘rfcrcrice will1 preexisting contractual relations mist  allege: “‘( 1 )  thc cxisiencc 

c) f :i valid contract hctween plnintiff a i d  ;I third party, (2) d e h d a n t ’ s  know ledge of the contract, 

(3) d c Tend ail t ’ s i 11 ten t io 11 nl procureiii cii t of a 17reac h o I‘ t lie c m  t Tact wit ho LI  t j 11s t i  li cat i o 11, (4) 

actual lmach o I- I h c con t rac 1, and ( 5  resu 11 i 11 g clam :i scs ’ . ” h‘t1y‘et. 11 SO/I pt Ad( 1.4 ic L/i tcl-irr i r  l 1 J 1  c w l ,  

//IC., 252 AD2d ?!?‘I, 29!) ( I ’I Dept 1 !)90), qmting Lrrriiii Jlolr-lirig (-‘(I.  1’ ,S’mith h’rruciy, 88 N Y 3 l  

413, 424 (1 9‘36). With rcgard to thc 1 2Ih caiise of action, the coiiiplairit states that Lynctte 

“act[cd] in the capacity o f  [C.~hriscllc]’s pc~-.(;onal 1m11agef’ in dci-ogation of pa~-agraph 7 ( a )  of tlic 

Foul- Kings riianiigcment agrccinent by: 1) scttiiig r.ip unautliori7,cd relicarsals; 2) diverting 

payments fi-om Montci-ey aiid scquestcnng the Tiiiids; and 3) l-ecciving and iii;ilcing calls to 1D.I oii 

sequelice numher OO?), Siegal A f h i a t i o n ,  Exhibit 1 (conipl:iiiit), 1111 2 I 1-21 3.  ‘The Payics a i g r e  
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that tlie complairit F(ii1s to sufficiently plead cittier: 1 )  t l ia l  Chrisctte hreacticd tlic Foiii- Kings 

iiianagcriicri t ;I grccr~icrii : 3)  that Lyncttc P n p e ’ s  acti oils were 11ic pi-oxi n i n ~ c  ca tise n f sa id hi-cnch ; 

3) k i t  T,yieltc Paylie’s xtioiis wcrc not jusliticd; or 4) ha t  T,ynellc Paylie’s aclions resulted in 

pl ;1 in Li ffs be ing m o 11 c t a ri I y (la 111 aged. See Meino rail du 111 o Law in S it p pori of M-o t i 011 (m 01 i on 

sequence nuinber 001 ’), at  S- 1 1 , Plaiiiliffq’ opposiliori paper-s fail tn address llicsc points. 

Lnstcati. plaitili Ws arguc Ihe issuc ol‘lhe enronx;hiIity o1‘llie Four Kings managciiicnt ;ig-eemenl, 

which the Rryncs do nol queslion i n  their motion. , S E ~ :  Plainti I T S ’  Mcnior:indui of  Law in 

C7ppositioi1, at 69-73. Tliiis, i l  i s  lcli to lhc court to rcvicw each oftlie l’ayics’ :ir-giiiieiits a b  

initio, Thc court i-c-jecls ilic lirst of tlicse hecaiisc tlie complaiint plairily scts li11-h ltiree 

allegalions that Ch-iselk Imaclied tlic Four Kings managci~ieiil agrccmcnt. Sr-:e Notice 01: 

Motion (motion sequciice numher OOZ), Siesal Arl‘im:ilio~i, l’xliihit 1 (coiiipl:iint), 1171 2 1 1-2 1 ?. 

As to [lie Payies’ sccoiid iirguiiient, i t  is indeed true th;rl the propoiieiit or:\ Lor-(ioris intct-rcl-cnce 

with coniract claim iiiust plead and prove proximate causation. ,Sw P.S. I,IIIIL~ CB Siw/cv~ 

(h l~$ i r /c ,  7 Ar13d 300 ( 1 Dept 2004). Howcvcr, h e  Payncs’ allegat-ion t h a t  lhe cornplaint 

to cxplaiii how I ,ynetle’s actions caused Chrisctl-e to hreach 01‘the Four- Kings iiianagcmcrit 

ii grcc iii en[ i s ~1 I 1 t cn iili 1 e,  P ai-ii grap h 7 (a) of t1i c Fo 1 ir K i ti gs ni iiii a gem ci i t agr-e enien 1 1) 1 :i i 11 I y stat cs 

that the “Ai-list shall not ... engage any otlicr- person .,. to act on his [her] hehalf i i i  tlic capacily of 

a personal iiiaiiager 01’ to per-ibiiii any o r  the seiviccs or underlakings ol’ Manager as provicicd fill- 

herein.’’ Scttjiig up i-ehem;tls, receiving payrtients arid making phone calls lo A&R col i ipi ies  

are clcarly among the “iiiniiagerial sei-viccs oi- tindcrt;iltinL$’ specified in paragraplls 2 and 14 01‘ 

the Foul- Kings management agrcciiiciil. Tliw,, the cotit? re-jccts h e  Krynes’ scconcl tlismissal 

arg:L1ti1ent as well. Likcwisc, the court rejects the Paynes’ ccmcmiic justi licatio~i nr-glment as 
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iiiisupportct-1. Their allegation that “any diversion of money to Ihe Payne 1‘mily,  or any mLii-piiig 

of Mi-. Ellisoil’s managcr-i;tI duty ... was taken in order to prolecl the Ai-tist’s money and c:ii-cci- 

horn MI-. 1x1 lisoii who liad ... rievelopcd a reputation among thc Payne CcLiiiily as imtnistwoi-thy” 

fails to explain how 1 ,yiiclte’s actions caused plainti ITS to be monctnrily dniiingc(1 i s  also 

unavailing. Thc: cornplaint plaiiily slales tlint “plaintil‘ls have hem damaged mid miitintie Lo l x  

imnetai-ily darnngecl in  an miouiit wliich is not ascci-t:iinahle without a proper :iccouiitins.” SLY) 

Notice of Molioti (motion sequence nuiiihci- 002)’ Siegal hffii-i1-iation, Exhihit 1 (complaint), 11 

2 10. This allcgalion is s~iTficiciit for the piii-poses o f a  (‘II’LR 321 I niotiori - the how and Iiow 

xtioii  should be dcriied 

Artist will iisc hcst efforts 10 work at such timcs iInd at sucli places as  a Manugel 
directs, ;iiid iii coiinectioii with siicli ciiiployIiiciif tlie Ailist  will comply with the 
IU 1 es a 11 d i-cgii I a L i o 11 s c ovcr i 17 g s i I ch el iip 1 o ym c I i t  i ii  a I 1 rcsp cct s , i I i c 1 LI (-1 i ii g 
aplxxr;iiices at I-eliear-sals, wlicii requirctl. 

Id.; Exliibil 1 - A .  ‘Hic complaint slates tha t ,  i n  August 01‘2007, 1,yicttc Payie sclicduleti a 

relical-sal for Chrisclle with ;i wcll-known backup band whlch C:hnsellc nil-ived lale to, clcpai-Led 

carly Yrom and fitilcd to pay Ibr. Id.; Exhihit 1, 11ll 221-231. Tn their- molion, tlic T’ayies mist tlie 
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once qyiii ,  pl:iinti Ks Failccl to address 11ic l’ayncs’ argiiriiciils, llie courl finds said nrgumenls 

tiiiavailing. Firstly, thc complaint clcarly allcges I h a t  Clirisctte brcaclied paragraph 9 of the FULII. 

.I(.ir\gs iiiniiageriicril agrccment. Id., 71 23 1. Secondly, proxiinate c;iiisc may hc fairly infci-red 

li-om tlic allegitioiis t1i;il Lynclte Payie: 1) sct up tlic reheal-sal; 2) advised Chi-isette to cxll it 01‘1‘ 

and 1c;ive car-ly; arid 3 )  sclvisecl thc t x d u l p  hand  to look to  1n.T rc)r payment. I d . ,  1\71 221, 220, 

229. ‘lliirdly, as cliscussccl abovc, the Paynes’ allegatiolis cin not disclosc the existcnce of 

economic justification. Finally, ilie allegation oI‘monetal-y damages is suflicient. ld., 1 253. 

Accordingly, the court linds that tlic portion of tlic PayiIcs’ iiiotion that sccks dismissal of 

plilirltirrs’ 13”’ cause oI‘aclion sliould hc denied. 

Plaintiffs’ 14“‘ a n d  I S“’ c;itiscs or  action allcge that Lyiettc Payne tortiously i l i tcdered 

with ceriain “prospcctivc Iwsiricss I-elations” enibodied in the provisions [or reiicwal optioll 

pci-iods that WCIK scl Ibrlli in the lD1 recording agreemcnt and the Foul- Kings m;in:rgeiiiciit 

a~i-eemc~it ,  rcspeclively. The rcquired elemciits of ;i cause oi’actioii (hr lor-tioi.is intcrfei-encc with 

prospectivc business relations are: (a) busii~ess rclations with a third party; (b)  tlic cicfendarit’s 

iiiter-t‘crencc with hose  business relations; (c) the defctidant acting with [he sole p q m s c  of 

haniiing the plaiiili Wut- using wrongfiil means; and (d) iiijLiiy to the lmsiness rclationsliip. Scc 

C’ni-vcl (.’otp. 1) Nwiiu t i ,  3 NYSd 1 82 (2004); NNT l?u/ii-wp v h7lmt/NotxIiir l y i / i i i t i c i ( i l  G r o i i ~ ~ ,  87 

NY2d 0 14 (10c)C;); 6‘ii,w~-lj,fi? C’orp. v S. F’cri-k-cr 1Ictrhirw M l y .  Coy.,  SO NY2d I83 ( I  980). 

“Wrongiiil means” iricliitle “physical violencc, fi-aud or riiisreprescnlatioi1, civi 1 suits and 

criiiiinal pi-oseculioiis, ~ i r i d  some dcgrees o f  economic prcssure; they do not, liowcver-, include 

p CI-s LI as i o 11 a1 (me a1 t 11 o ti gli i 1 i s know i iig I y d i I-ec t ed a 1 i I iter rerc I I  c e w i tli t 11 e c o 11 tract . ” Gi 111 r[ /-I; lfi: 

C’orp. 11 A’. Pni-kt7r I l ( r d ~ i w i ~ ~  Mfi. C’cwp., 51) NY2d at 101. Because siriiple ccoiioi-riic 
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“pel-sti;tsioii” c k ~ s  1iot cluali  ry as wrongfill nieaiis, h r  econarnic pressui-e to be wlongfLil, i t  must 

be “exti.emc x i d  unkiir..” (.’(fiid C’nrp. I) Noouu?I, 3 NY3d at  195. 

Here, thc 14’” ~;111se ofact-inn in h e  complaint illleges: I )  that 12ynci1c sinliciled the 

at Lent i o 11 o I- 11~1111 crous cl 1-1 i st s :iiid p roclucers (i iicl lid i 11 g Renvan al cs) “vi 1 i fy i 11 g plaint i Ks and 

eiicoui-aging each lo sliiiri plaintiffs”; and 2) that I .ynette told Kenvanales “that she would enlploy 

‘:my iiieaiis iicccss;i~y’ to dcstr-oy plaintif’lk’ C ~ ~ . C C I ‘  arid livelilioid.” SIY  Noticc o f  Motion 

(motion scqucnce niiml~ci- 002), Siegal APfimiation, Exhihit 1 (coriiplaiiit), 1/11 240-241 . The 

Paynes arguc that these allcgatioiis do not constitute “wrongliil tiieaiis” ;is dciiiicd above. 

Plaintif<< do not addrcss tliis point ~)Farguiiienl i n  their opposition papers. SPP PlaiiitiKs’ 

Mcmoranduni o r  Law iti Oppwiilion, at 73-74. Thc conit finds that tlic Paynes’ argiiiiienl is 

iiicritor-inus. Plaiiitiffs do not allcgc tlial T,ytielte Payiic cngaged in  m y  “physical violencc, l-1-aurl 

or inisrep~eseiil;ilion.” Rc;id in the niost generous liglii, the coniplaint alleges tlint Lynclte .l’:iyie 

engaged in  a campaign o Fnon-ecoiioniic pel-suasioii against plaintirrs’ prospcctivc business 

intcrests. This is not suflicienl to suppoi-l a c;iLisc ol‘aclion. ,%e ( ; ~ I ( ~ I T - I , I J ‘ L ’  1’077?, 11 s. 1’nr.k-c>r 

~1iirchur71~e !vxi. C70,7’., 50 NY2d at 19 I . Accordingly, the court fi~ids that plaintirk 14“’ cause of 

act i on s 110 ul d h c d i s ri i i s s cd . 

Plaintiffs’ I SIh citiisc o r  action scts rortti identical allegations to those coiitaiiicd in the I 4”’ 

causc d Lictiori, h u l  dirccls hose allegations to the claim tlial I ,ynctte T’iiyie’s actions caused 

pl r l i i i i i  Tfs to lose h c  beiieli t ol‘paymciit chiring c)ptic)~x renewal periods sct r d 1  in  [lie Fcnur 

Ki 11 gs rii anageiii cn t n g e c i  I 1 en 1. S w  No L i c c o r M o t i (2 I I { ni o L io 11 scq tien c c II umber 002 ) , S i cga 1 

A Ilimiation, I’xllibit I (complaint), 1]11 244-254. 1 lowever, Tor- the rcasons disc~isscd a l~ : ) \~e ,  h e  

cotii-1 has h i r i d  l h t  the ;illcgalions in the complaint do nol siippoi-t any claim that 1,yncttc P a y e  
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crnploycd “wrorigIu1 nicms” as the law defines that terni. Accordingly, lhc cowl also finds thal 

plaintiKs’ I S “ ’  C ~ L I S L ‘  or  action should be djsmissed. 

~ a i n t i  K s ’  I 6”’ ciiiisc uFaction alleges tinjust enrichment by Lyncttc Payie hy diverling 

paymeiil li-om Montcrcy for Chrisetto’s livc performmices into her mid Len-iucl 1’;iyiic’s I:,ank 

account. I d . ,  711 255-265, “The critcria for  rccovery under a theory oC iiii.jiist enrichnicnt ai-e: ‘( I ) 

the pci-l’oriiiance o f  the sci-vices in good l-aitli, (2)  the acccptancc or [he scrvices hy the per so^^ to 

whom they are rciidciwi, (3) an cxpectation of compensation llict-ei‘or, and (4) tlic I-easonnhlc 

value of tlic services’.” . J o ~ / I  II(i/i.ccii B Co. I J  ,k‘i1i~rl(ist W o d d ‘ L ~  Ho.yiTi,q l ~ i ~ ~ ~ ( l ~ i i i [ ~ t . t ~ ~ , s  C’orp.. 2% 

A1.12d 103, 1 OS ( 1  Tlept 2002), qiioting A4oor.s 1) /-/[ifl,  I41 h D 2 d  336, 337-333 (2ti Uept 19x8). 

Hero, the complaint allcges that: I )  plnintifi’s or-iginnlly engaged Moiiierey and received paynieiit 

li-om Montcrey for Chrisctte’s live perror-mances; and 2) lhat T,yiettc Payie, althougli aware of 

the provision 01‘ the Foiii- Kings maiiagenicnl agrcemenl uncler which plaintiTfs wcre eiilillcd to 

20% of‘the amomls  thal (.’lirisettc earricd from live per-li)imanccs, causcd Monlcr-ey to  rciiii( 

100‘X of all such emiings to Iiersclf. S P C  Notice of Molioii (motion scqueiice number 002), 

Siegal Affirmatioii, Exhihit 1 (complaint), 7\11 2513-263. The T’ayncs firs1 xrg11e h i i t  tliis C;ILISC 01‘ 

action slmuld l x  tlismissed lwcause i i  “irnplicatcs the potcnlial liability o ra  third par-~y [i.c., 

Monlercy] for breach of contract.” ,%Y MemornnclLim o C  Law I n  Supporl of‘Molion (inolioii 

sequencc niiinlxr O O I ) ,  at 14. T-lowcvei-, i l  is clear that Montcrcy was not :I party to tlic Four 

K iii gs 111 ;i I i age n i cn t a p e  11 i cii t and 1 Ii at p I a i I i t i ITS, th cre fn irc, c a I i I-a i se I I  (3  c o 11 t ra c 1 LI a1 c 1 n i iii agn i tis t 

i t .  Tt is also clear that tlie itistant cause ~I‘action is dii-ectcd solcly against Lynetie I-’nync Li)r 

recoveiy - i n  qiiantiiiii mei-tiit - of monies that Montcrcy adriiittedly paid to her. ‘I7lic cotll-t is 

una\varc 011 any cqiiitable llieory which would rcquil-e .Montercy to pay thosc siims lwicc. Sc t .  
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c g .  ~ l ~ r / i i i / ~ i ~ l z i ~ ~ ~ r . s  FI~i/ioiwr Tri~sl Cm. 1’ C‘hcwiiral Rcirik, 160 h D 2 d  113 (1’‘ I k p t  1990). Tli~is, 

the courl rejecls h i s  arguiiicnt. Vie  I’ayiies next argiie Lhal plaintiffs failed to propcrly allege tha t  

tlicy pci*fomieci in good Faith under- the Foiir Kings managemetit agreeinelit. A’L‘c‘ Mcirioraiiduiii 

ol‘L:iw 111 Suppoi-t of Moiion (molion scqiieiicc iitimher 00 1 ), at 14. PhiiiIilTs con-cctly nolc that 

h i s  claim is uiitcnnblc i i i vicw of’tlic coiiip1nint:’s a1Icgntioii‘ that Ellison iiiitinlly r-et;rined 

Moiitcrcy to act  as Cliriscttc’s booking agent and I-cccivcd pnyiiicnt for licr h-oiii i t .  A‘ec 

~ M ~ i i i o ~ - ~ i d ~ i i i i  of I .aw ii i  Oppositiori to Motion, at 87-88. Siricc, as previously discussed, tliis 

activity is defined as a “manager-ial ser-vice or tinder-tidtiiig” in paragaphs 2 a n d  14 of Ilic Foul- 

Kings nixiagcmcnl agrcctiicnt, plaintifrs’ allegation must l x  TaiI-ly rcad as a cl:iim h a t  Ellisoii 

discharged his services iii good f.aitli. Tlic Pnyncs liu-llici- coiitcnd that Ellison iiiadvertenl-ly 

adiiiitted to Iiaving improperly rcccived cerhin advances on Cliriselte’s behalf in ~ X C C S S  (7 Fwliat 

thcy were ciititlcd to under h e  FOUI- Kings maiiagenienl agreement. SCCJ Meiiiol-aIid~iiii of Lnw 111 

Suppoi-1 of Motion (iiiolion sequence nrimber OOl), at 14-1 5. However, ~dlliougli h i s  allcgatiun 

may nialce out at1 equitable dcf‘cnsc o1’uiiclcnn l i ~ i d s  at  trial, it  is not sullicicnt to overcome the 

instant phcliii_Ss oii this C P L R  321 1 rnolinii to disi?iiss. hccol-dingly, lhe coiii-1 i-cjccts thc 

T’aynes’ linal argument and fiiids that thc portioii of this motion that seeks disinissal ol.tlic 16”’ 

C ~ I I S C  nTactio11 shoiiltl be denied. 

Plaintifh’ 17‘” ca~isc o f  action allcgcs tliat ~ , y n e ~ t e  Payiie converted moiiics to which 

plaintirfs were entitled. As the Appellale Division, Firs1 Departrncrit, iioted in  Kcpiihlir ofIIui / i  

1’ Dzivnlier. (3- I I AD2d 37‘1, 384 [ 1 ’‘ I)cpt 1 W S ~ ] ) :  
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I 

Tlic toi’t ofcoiivcrsioii is cstahlislicd whcn one who owns and l i x  ;I light lo 
possession o f  personal properly proves Ilia1 [lie pi-opci-ly is in l l ic  imaul  horizccl 
possession o f  anoihel- who hiis ; d e d  IO e x c l d e  ihe rights 01’1ht: owner. Wlicrc 
the propcrty is iiioiicy, it must bc spccifically idcntifiahle aiid he subLject lo a11 

obligation to bc I-etunicti 0 1 -  10 l x  otherwise ti-catd in a 17ar-tict11ai- rna~iiier. The 
funds ol’a spccil-ic, Iiamcd hank accouiit ai-c suTficiciitly idcnti finhlc [iiiternal 
citations omitted]. 

I Icrc, tlic complaint s ia les that  “[Lynetle] Payne has received nionies froin various entitics, 

including ... nionies stemming firm [CliI-iscttc]’s puhlic pcrforiiiniiccs aiid [froiii] Monter-ey.” 

Srt: Nolicc of Moliori (motion sequence number 003)’ Siegal Affiriiintion, Esliibi t 1 (compl;iint), 

11 308. ‘Ilie Paynus argue tlint plainti TIS’ claim is indefiiiitc, however-, bccatisc: 1 ) soiiie of 

C hii s c Llc ’ s p c I. fo r 111 n 11 c cs were 1111 coinpen sated as they were gi v en for- prom oli on a I pu 11x1 s cs ; a n tl 

3) hccnusc otlici- 01‘ C‘hriseiie’s perfor-niances werc given aftcr she scrvcd the tcrniinalioii Idler; 

aiid conclude, therefore, that plainli 1‘1s 31-e not enliilecl lo any coinpensation for- I l iese catcgoi-ics 

of per fo 1-111 ail ccs . S‘w Mciii orand ti rii of Law In Support of Mot i c)  ti (111 nt i c)  t i  sequ e nce n ti mbci 

001 ), at 15-16. I’lainlifTs rcs1miid that their allegations :ire sulGcieni beca~~se :  1 )  the ma~tei- 01’ 

wliicli perTo1mnces gcneratcd inconic ancl which did not i s  an issue io be deienuined at ti-inl; and 

2) tlicrc is also xi open question as to whcihcr i hc  leiiiiinalioii lellei-s l h a t  Chi-i.r;c(tc sci-vcd wcre 

legally valid. Si‘e Memorandum of Law in C3pposiiioii io Molioiis, ai 88-9 1 . ‘I‘hc court agrees 

with pliliiitiffs, because it f i n c h  t h t  the complaint seis forth sufficient facts to supporl a 

calculation of daiiiagcs 1mcd upon R deterniinatioii oFa pcrcciitagc oTC1iriscttc’s iict protlts. ,%e 

773 (App Tcriii, 1 ”  Pepl 1003). AmvdiI1Sly, Ilie court l i d s  l h a t  the pol-lion o f  h i s  iiiolion that 

seeks disinissal of plaintiffs’ 17‘’’ c;iiise of aclion sIio~i1d hc dctiicd. 

Plaintil‘fs’ 18“’ ciiLisc o f  action alleges lliat Lyiicttc Pnyiie clcl’aniecl plainti IT? by niaking 
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34 37-38 [ 1” L k p t  19(IOJ), h e  Appellate Llivisioii, First L)eparliiicnt, held that:  

Dc1;iiii;ilioii has long 13ccii I-ccognized to arise h n i  “tlic I-iiaking or a Lilse 
statement wliicli teiids to ‘expose tlic plaintiff lo public contempt, ricliculc, 
aversioii or disgrace, or iiicltice a11 cvil opinion ol’liim in the iniiids 01‘ 
1-iglit-thinking persons, and to deprivc 1iii-n of their friendly intercourse in society’.” 
The clcments arc a fi~lse stalcnient, piililislicd withoul privilege (31- authorixalion to 
a third par-ty, coiistili~ting fault  as judged by, at  a iiiiiiiiiiiiin, ~i iicgligerice slrindrlrd, 
i111d i l  must citlier causc special 1ia1-nl or constitute dchiialioii per sc. C2’LR 30 I O  
(a) rcquires that i i i  a defrinintion action, “the par-i.icdar woi-ds complaiiied 01’ ... I x  
set forth in the cninp1;iinl.” Thc complaint also i i i us t  allegc the time, place aiid 
rriaiiner of  thc Like statciiient and specify to wlioin il was niidc. 

In evaluating whctlici- a cause ol‘aclioii for dcTam;ition is successhlly 
pleadcd, the words musl he construed in  tlic context o f  tlic cnlire stateiiicnt 01- 

ptIhlici~tioI1 as a whole, tested a.gainsl the under-slanding of the average readel-, and 
i f  not reasoilably susceptible of a dehiiaLoiy meaning, h c y  are nol actioiiahlc aiicl 

cannot be iiiadc so by a strained or arti [icial construction. “Courts ‘will not strain’ 
in find rtefiiriintion ‘wlicre iione exists’.’’ I.,oosc, ligur-ativc or hypei-lmlic 
statcnicnts, even i1 deprccating the plaintiff, arc not actionahle [iiilemal citations 
o 111 i t  t ed 1. 

In Sieinliilher 17 AIphotisE (68 NY2d 283, 289-290 [ 1 C)Xhl), the C‘ourt of Appeals fiirtlicr noled 

that: 

Thc: rille ... m:ty be simply stated. An exprcssioii of purc opinion is not aelicmable. 
I t  I-cceives tlie 1;edcral constitutional protcction riccordcd to the exprcssioii of 
ideas, no iiiattcr how viti.ipcr;itive 01- Lmreasonahle i t  111a.y bc. A “piire opinion” is 
ii staterllciil of opinion which is accompanied by a rccitatioii of tllc kwts upoii 
which i t  i s  bascrl. An opinion not accoiiipanied hy such a factual rccil:ition may, 
ncverlhclcss, he “pure opinion” if it docs not imply 
uridiscloscd Licts. .When, however, the slatemerit of opinion iniplics that i t  is 
bnscd 11[)o11 [hcts which JLiSti fy the opinion but art: rinkilown lo I-hose i-c;idin$ or 
licai-ing i t ,  it i s  ;i “niixed opiiiim” aiid is aclioiiable. l’lic actionable clenienl of a 
“niixcd opinion” is not the fiilsc opinioii itself - i t  is i h e  implication that tllc 
spealcer knows ceriaiii facts, unknown to his audience, which s~ippoi-t his opinion 
and arc deb-iniciital to ihe ~ ~ c r s o i i  about \vIioiii lie is speaking [internal citations 
omittcdl. 

it is Ixsed Lipon 

IIerc, the complaint specilkally states: 1 ) t h a t  “011 or ahout  Jaiiuary 2007 LLyiettc] Payuc called 
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[Renvannlcs] and vilifictl and d c f m e d  Ellison, telling [lknvanalesl that Ellisoii WRS 

‘eiiibczzling’ ai id  stealing li-om [Chrisctte]”; 2) tliat “subseqiiciitly a lawsuit w;is hrought hy 

[Clirisctte] againsL p1;iintiI’l’s with o m  oI‘~he causcs of  action Ihi- ernbezzlcmcnt,” h ~ i t  that “the 

cl aiius agai list pl ainti Vi-s Tor eiiihe7,7,I eiiienl wcrc wit lid rawn by [ Clhri scttc I ’ s co ti nsel”; and 3 ) tll at, 

i n  the i n k r i m ,  “the hlsc chargcs niid accusations u l  emhczzlement Iliad been] piil~lislictl by 

niimcroLis welxitcs, including ... ~~Yw.contactiiiusic.coni, w\w\v. jenriiti.i-li~ids[.iri.Ii~~t, 

w v w  . abii II t , con! a 11 d 

OO2), Sicgal Affir-mation, Exhibit 1 (complaint), 1111 273, 277-279. ‘I’lie Pnyncs raise four 

irrguniciits lo disiniss h i s  claim. First, they assert thal ‘:just hccawe Ncw Yoi-k does nol have a 

privatc I-ighl [i.e., caiise] of action for ci-nbezzlcmciit or stealing does not riialw Mrs. I’ayne’s 

statcrnenls ... Iiiitriie.” S e e  Mcmoranduni o r  Law In Supporl of Motion (motiori scquence nt i i i i lx r  

O O l ) ,  a t  17. l’laintills’ opposition papers do riot address t-liis point; liowcvei-, h i s  is o f  110 

tiioment since lhc Pa.yics’ first argiimeiit is mcrely an cscrcise in circumlocution wliich 

coiislitutcs iici viable uhallciigc io h e  piliporled falsiiy o r  Lynctle 1’;iyIic’s c~~n-iplaiiied of 

slaleiiienls. I’hiis, Ihc court I-cjecls it. The T’ayiics nexl arguc tha t  “MI-s. Paylie had good i-casoii 

to fmii  a n  opinion ihat Mr*. Ellisoi~ was stealing md cnilxzzling ii-om [C’liriscttcl.” IC!. at 1 X. 

I’lainti TTs respond l1i:it it i s  impossible to view Lynettc T’ayie’s statements ns piii-ely a matter O F  

opinion. Sw Memoraiiciiini of TAW i n  Opposition to Motions, at 92-90. The cowl agees.  

Pursuant to the Court of Appeals holding i i i  S‘lf+i/iilher~ \J Alphorise, it is clear that Lynctlc 

Pa yne ’ s st a I eii i  cii t s lo 11 cn van a1 cs were an act ion ah1 e “mixed op i 11 i on” tha t  co I I  t ai 11 cd the 

implicalioii thal  I,ynetle Pnyne kncw cer-taiii hcls ahoui Ellisoii (i.e., h e  details ol‘his piiipr-kd 

tllefl) that supporlctl her opinion and werc dctriniental to Ellison. Thus, the comt i-c-jccls lhis 

w .:i I I 11 i ph o p . c i j  I 11. ” &See Not ic c o I- M o t i 011 (ni o l i o I i s ccli I cn c e n LI  111 1, e r 
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she only made her statciiicnts to  cuncnt or ronnel- employees of Four Kings and/or Ellison. Sw 

Memorancluni oCLnw Ti1 Support o f  Molion (motion sequcncc iiuiiibcr OOl), at  18. The coiii-t 

will 1701 delve inlo thc kiyncs’ legal reasoning on this point, howevcr, since the conipl;iiiii cleai-ly 

alleges Ilia1 Lynelle Payne published licr statements on public wehsites Sw Notice o f  Motion 

(motion sequence IiLiiiihcI- OOZ), Sicgal hflimmation, Exhibit 1 (complaint), 11 278. ‘l’hus, tlic 

court re-jects this argun?ent :is wcll. I;inally, tlie Paynes argue that, because Ellison is a public 

figure, New Yui-k Slate law Iquircs that plaintirfs allege tha t  1,yncltc Paync uttered her 

statciiicnls ngainsl him with “acl.ual malice.” S‘CY Memorandum of T A W  I n  Suppoi-t of Motion 

(motion seqiieiice iiunibcr 001 ), at 1 S .  T’lainliffs deny that Ellison is a public ligurc. SCY 

Mciiiol-aiid~ini or Law in Oppnsitiori to Motions, a i  38-09. ‘I’he court again agrees. In Wi/st:,11 1’ 

,Sn/-ntogn Hm-~icss R u - i r ~ ~ g ,  IUC-. (140 ADM 857, 8 5 8  [3d nepl ICISS]), the Appcl1:itc Division, 

TI1 i rtl Depart i i i  c nt , s ui i i  m ari zed 1 he a 1) pl i c ah 1 c 1 aw as To I 1 c1 w s : 

T’ublic ligiires iiicludc Ihose who assiiiiic rolcs of cspcci;tl prominence i n  (he 

fbrefront and lliiis bccome public figures, not for all piiiposcs, but with rcspcct to 
thai pardicular issue. People in whom tlie public lias a continuing iiiteresl aiirl wlio 
h w c  takcii steps tu attract such interest, sitcli as profcssicmal atlilctes a i d  cci-lain 
enlertainers, arc ofien pub1 ic fi gurcs [in1 emal ci talioris oiii i tted]. 

j‘j., diis . . of society. Oflen this involvcs pcaplc who thrusl lheiiiselves lo the 

A pp el1 at e 13 i vis i n I 1, F i I-s l 1 1 ep a i-t m cii t , To Lin (1 111 ;it th c p 13 i 11 ti Tr, “an ;i rt rest o rc I-, c c) tit rove rs i a1 311 d 

well-known in h e  profession, hi11 not oiitsicdc L ~ K  il” W;IS “cast as an involuntary limiled purpose 

puhlic ligire” when thc defenclalit published a hrief articlc ridiculing his NL resloration 

kcliiiiques. I Ici-e, liowcvci-, there caii bc 110 cliiestion of casting Ellison ;is a “limi(ed purpose 
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public figure” since the l’aynes’ sole allcgation - that Ellison’s name appears on one of 

C:lirisette’s :illJmis - does not cieiiioiislratc that Ellison is sufficiently proniinciit i n  the f ie ld of 

artist tiiaiiageiiienl lo justify rlccniiiig 1iiin as a public figure.’ Accoi-clingly, the court rcjccts tlic 

Pnyies’ final arguiiiciit and finds [hat the hrarich oI‘iheir molion that seeks dismissal of plaintiffs’ 

18”’ CIILISC o fx t io i i  s1iouId tie dciiicd. 

Plaiiiti ITS’ 13‘’’ c;iiisc ofaction alleges [hat 1,cniucI Payne aided and abetted Clirisette’s 

hi-cadi of her liduciai-y dillies to plaiiiti fl~s. Sre Nolice of Motion (motion scqiiencc n r r i i i l x i -  OO?), 

Siegal Al‘liiinalion, I-hliibit 1 (complainl), 1111 284-291. I n  suppoi-1 of (heir motion, the Paynes 

actioii for aiding ahelling against Lyielle Paync. , S w  MemorandLuii of I ,aw I n  Support of Motion 

(iiiolion scqucnce iiiiiiihcr 00 1)’ at 1 0-20. Howcvcr, Ibi- the reasoiis discusscd nl~ovc, tllc court 

has found tlial ; i l l  of ihese ai-guiiienls are misplaced and imav:iiling. Accordingly, the court finds 

tliat the braiicli ofthe Paytics’ iiiotioii iIi ;r t  seeks dismissal ofpI:iiiitiiYs’ 19‘” cause ofactioii 

slwiild hc dcnicd. 

paragraph I4 o r  (lie Four Kings iiianagcriiciit ugi-eeiiieiit by recciving, 01- pcniiitting to h e  

rcccived, payiiciits 11110 his and T,yiictte Payne’s joiiit h a n k  ;iccouiil of monies that WCIT actually 

duc to plniiitifi’s. S‘w Nolice ofMotiot1 (iiiolion scqucncc imiiber 002), Sicgal Affirmation, 

Exhibit 1 (complaint), 117 232-304. Od(lly, neither o f  tlic Payies’ memoranda of law set forth any 

argunieiils as to why lliis cause of aclion slioiild be dismissed. Accoi-diiigly, Ihe coui-1 cleems thls 

The cowl hcrc notes tha t  tlic Paynes Liiled lo evcii rccitc i n  wliat capncity 5 

Ellison’s iiatne appcai-s ciii C‘hriscttc’s irlbum. 
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argument aliandoiied, and lirids tlial the liranch 

plai i i t i fk '  20Ih C;UISC of action should he denied. 

the Payrics' motion thal seeks disinissnl of 

Plairitiff..' 2 1 caiise of aclioii against Lemucl Paync r-ccitcs, verhatim, thc allegations o r  

the imjust c1iricIiniciit claim sct foi-h in their I 6''' caiise of action against Lynette I'ayic. Id . ,  1111 

305-3 1 I). Similarly, the Paynes' molion relies upmi tlic iclciitical arguments t h a t  they raised 

Lipinst that  piioi- claini. Srr Memorrlnduiii of Law in Siippoi-t o f  Motion (iiiolion sccltierice 

nuinhcr OOl), :it 20. Accordingly, bccriiise the court previously found that lhose n.i-g~irnc~lts were 

meritless, i l  now h l s  that tlic Imiich of the Paynes' molion thal seeks dismissal of plaiii1:i f l i '  

21 'I causc of action should be denied h r  the s m i e  1-easoiis disciisscd s z y / u .  

Plainti ITS' 22"" cause of  nctiori against I.,ciiiiieI ~ a y i e  recites, verbatim, the 31 legatioils of 

Ilic convcrsion chin1 sct forth in their 17"' caiisc of aclion aga.inst Lynettc Paync. S c e  Nolice of  

Motioii (motion secliieiict: iiiiiiibei- OOZ), Siegal A fliniiation, Exhibit 1 (coniplaint), 711 3 1 1-3 16. 

Similai-ly, the Payncs' motioii relies upon thc idcntical argiiments thal they r-aisctl ngainsl t h a t  

prioi- claim. ,SLY Mcrnornndum of law iii Suppoi-t of Motion (motion secliiciicc number- 00 I ) ,  at 

20. Accordingly, because h e  coiirl previously round that t11os;C arguriients were meritlcss, it now 

finds that thc bi-anch oC tlic ~ a y n e s '  motion that scclts dismissal of p l a i n ~ i  rw 22"'' cnusc of aclioii 

should IK ticnicd for tlic S ~ M C  reasons discusscd , s i q m .  

Plaintiffs' 23"' cause of action alleges civil conspiracy by ,711 oftIic (Mimiants  herein, 

See Nolicc of Motioii (motion sequence numbel+ 002), Siegal A flinnatioii, Exliihil I (complaint), 

3 17-340. HC)WCVCI-, it i s  axiomatjc that  New Yorlc State law does not i-ccogiii7,c a caiise of 

action for civil conspiracy. S'm t'.g 85 F!fih A w  4111 Floor, l , / L  I) / . A .  ,ScI@, /,/iC', 45 AD3d 349 

(1" ncpt 2007). Accordingly, plniiiti ITS' 23"' causc oI'iictio11 sho~rld bc clismisscd as impropei-. 

.- . ... 
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Dccnuse tlic court dismisscs this claim, i t  need iiot 1-each tlic Paynes’ aticillaiy request that 

indtes iniproper rcrcrencc to settlemciit negotiations. S t l e  Meiiior:iiiduiii o r  Liiw in Supporl of 

Motioii (niotion scqiience iiuiiiber 001 ), 

1LI.I and Berry’s Muliori 

20-21 . 

1D.l aiitl Reriy also move tha t  the complaint he disniissed R S  against Ihem p u r s u ~ ~ i t  to 

C‘PLR 321 1 . Plaintifl‘s’ first, second  id third causes of actinn each allcge t h a t  1D.I hreachetl a 

discrete porlioii h e  1D.J recording agreement. The propomit of n hreacli of coiitracl claim must 

recording ngreeinciit, whic,li pr-ovidcs that “[p]i-ior to thc commcrcial relcasc o r  each Album o f  

the Miniinum Rccor-ding Obligation, 1D.I shall  meaiiingfiilly ccmsult with Grantor regarding llic 

mater-ial clements o r  thc nixlcetiiig plan for each such Alhuni n l  a tinic rcasonal,ly dcsigmted by 

confcr with p l ~ i n t i f t ‘ c o n c c ~ i i ~ l ~  any of thc clcmcrits ofllie mar-keting plan” for C‘hriselle’s 1Trst 

a l l ~ ~ m ,  lmt instead “thwartecl plaintiffs’ attempts to ai-riingc Ibr co~isultatioii.” I d . ,  11 06. 113.1 
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prc7visic)n grants 1D.J tlic solc, final aiitlioi-ity over Chrisettc’s in;lrlceting plan aiid, thus, precludes 

aiiy claim of breach. S t v  Meinorauclum of Law in Support of Motion (iiiolioii sequmce numbcr 

002), at 7-9. 1D.I cilcs the decision by the 1T.S. 13istrict Court For Llic Southem District of New 

Yoi-k in Z~i’/nc~.s A h - o r  A4ngasiri~s v Field CC ,J’lrmnz L ~ C W ~ , S I J S  ( I  0 3  F S~ipl:, 2d 7 I 1 [SI) NY 20001, 

@i 294 F ~ L I  3x3 [2’ld Clir 20021) lo support i t s  :tr-gunicnt that whcrc contractual language 

expressly pcmiits ;I party to carry out certain activity, there can hc i i c i  finding of‘hrcach othei- Ihan 

a de riiininiis contractual violation. I d .  nl %!I. Plainti ITS respoiid that  IDS niisclial-actci-izcs lhc 

holdiiig or  Tin7c.s Adirr-or hl~ignzim~s 1’ FiL>ld & StrcwI11 l,icwi.rPs, and ai-gucs t h a l  tlia t c x c  is 

iiiapplicd>lc to lhc facts :it bar because il involved issucs o f  materiality and waiver- which arc iiot 

picsent in tliis action. ,S’t:.f! Memorancliiin of Law in OppositioIi lo Motions, at IO-?(:). Plaintiff 

argucs instead that  New Yoi-k Statc law requires thc court to intcrpiet tlie IDJ I-ccoi-cling 

ayccment so as to give effect lo all of its provisions - i.e., the portion thal entitles plaiiitiffio 

‘L mcsningiiilly c~iistilt” with LDS rcyrding Cliriselte’s markcting plan, ;IS w c l l  as the portion that 

gives LDl liiial authority over said plan. Id. A rter carefiil consideration, h e  courl disngrces. 111 

L)er.nro~irZ v ZOlh C ‘ u i f i / y  Fos Record C‘orp., (36 AD2d 925, 926 [ 1 ’I Dcpl 137 I ] ) ,  the Appcllale 

I 1 i v i s i 011, F’i rs t D cp ;I rt ii 1 cii t , I I 1311 el d c 011 lra c t 11 a1 1 ;in g ~ i  ;t gc by w h i  ch t h c p I ai i i  I i fflrecn rd i 11 g x t i  st  

had granted dereiid;int tlie Linrcser-ved “right to reprodwe and sell phonograpliic records of any 

size or speed, ~ ~ i p c  cai-lridgcs, cassettes and rccls of plaiiitilI’s perfoiiiiances, and tto iisc plaintirfs 

ti m e  a ti d pic 1 LI re i 11 con n cc t i on t ti crew i t h ,” ail d d ism i sscd the p I ai lit i 11’ s hr-each o r ~ C I  Ii t I-ii c t c 1 ai 111. 

‘fllc Court spcci I?cally noted lliat “ l ~ y  viriue ol’tlie Agrecmcnl, [defcndaiit] had tlie riglit to” 

engage in this activity “p’ovidcd, orcoursc, i t  acted rail-ly.” I d .  at $126. Here too, t l x  1D.T 

recording agreement gives ID] final authority over (hiscttc’s mai.Iieting plan, and althoiigh i t  

[* 29 ]



docs peniiit plaintif7k thc opportunity to “meaiiiiigi<illy consult” with rcspcct Ihercto, i t  does not 

rcsei-vc p1:iiiitiKs any specific recourse i n  case plaintirfs shoiild hc denied that oppoi-ttiniLy. 

fiecaiise lL3.1’~  liniil aiilliority is col-111-actually niandakd, tlie coui-1 cnniint find ID1 in brcncli o r  

tlie contract for excrcising that authority. As will be discussed, plaintill-s’ only potential rcci)iirse 

in t h i s  i i~itfer may he soiicJit in their claim for lireach of (hc covennnt o f  good I’LiiLli and rhi r -  

dcaling. Accordingly, the court finds tha t  the portion of IDJ and BciTy’s niolion that seeks 

dismissal ofplniii(i€fs’ lirst cause of aclion should be grantcd. 

I n  thcir second C;ILISC of action, plainiiffs allegc that 1D.I breaclicd pimgr-nph 3.01 o l ‘ t h e  

1n.T recording agrccment, which provides that “Grantor [;.e., Four Kings] shall he responsible for 

c o o rclina t i c) 1 I cj F recold i 11 g scss i on s and C; I-A~I t or, A rti s t a 11 d the i i i  di v i d ti a1 p1-u d tic crs sh a I 1 rcii d er 

their swvices sulijccL Lo tlie lenns mcl conditions hcreof.” ,SPP Notice of Molion (motion 

sequence nui-nbcr 002), Sicgal Affirmation, Exliibit 1 (complaint), 11 104. Plaintifl-s ciinteid Iha t  

11D.1 “h;is nn-angcd vririoL[s rccordiiig sessions 011 behal r of [Chijsettc] ... with vnrious ofher 

perfon~iiiig ai-tists withoui thc kiiowlcdge or consent of plninliffs.” Id., 11 103. IDJ argues tha t  

plniiitiffs’ claim lalics tlie abovc cnnfractiial language nllf of context, and that said claim is 

plainly barred by tlie suhsequcnt contractual langriage (sct forth in p 1 - a g q - h  3.02 of the 1D.1 

recording agrcciiient) which grants 1n.I thc iinal authority over all of Chrisettc’s recording 

sessions. Sc.c Memorandiiiii oPLaw in S~q31m-t ofM.otioi1 (motion scquencc numher c)02), ai  10. 

1’1aintifi:T reply with the smne argumcnt, discusscd ahovc, that the court mLlst constrw the 

conlract so as lo give effkcl to ;-ill ol’its t c m s  - i.c,, plnini.iTfs’ right to coordinate recording 

sessions as wcll as lr>.l’s linal aiilhnrily tlicr-eovcr. Scc Memorandiim of I ,aw in (I)ppositioii I(:) 

Motions, at  28-36. The court rcjects tliis argnmcnt Tor the same rcasons as discusscd a b o ~ c .  
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‘I’liei-e is 110 juslification to find 111.1 i n  hrcacli o c a  conlracl that gives it final authority over- all 

aspects ol’:iii ai-list’s recording scssioiis simply because h e  artist’s nianager did not “coordinate” 

h o s e  recordiiig scssions. The court hcrc takes riirlher note of two points that it liclicvcs are 

salienl: first, that 11ie contract docs riot provide any recourse to plaintill‘s in Ihc evcnt iliat they do 

not “ccrordinate” a I-ecording scssion; and second, that tlic recording sessions descrihed in (lie 

complaint al l  qqmir  to liavc involved only employees ol‘TDJ - whoin plaintiffs would 

prcsumahly have had 110 authority lo  supeivisc or coordinate in any case. Accordingly, tlic court 

firids t h a l  h e  poi-tion oC1D.l and Bel-ry’s motion t1i:it secks dismissal of plaiiiLiffs’ second cause 

of acticon should tie graritcrl. 

In tlicii- l h i i - d  caiisc ol‘action, plainti ITS allege tha t  1D.I lircachcd ~xii-agi-apli 3.02 of the 1LI.I 

i-ecordil-ig aLq-eenient, which provides, i n  part, h a 1  “If LnJ slinll disapprove m y  Recording 

TjIeiiien1 subniitted liy Chiitor or the Proposed Budget stihiiiittcd by Chanlor, hen ,  after 

Grantor’s aiitl p133’s liroiiipt, good-faith negotiations lo attcriipt to a g e e  mutually coii tlic 

Rccol-ding Elen-icii1s or tlie rccor-diug budget, TDJ’s unilateral, goad-kiith clecision ... s1i:ill be 

final.” SPC Noticc orMotioli (motion sequencc niniiber 002), Sicgal ATfinuation, Exhibit 1 

(coiiiplaint), 7 1 14. l’lie coinplaint stales that LJllison did not appr-ove eilher tlie sorigs or the 

producers t1ia.t ultimately appe;ircd on Clirisette’s :ilbuiii. ld., 1111 I 12-1 14. IDJ ngaiii argues tlikat 

tlie final sentence of tlic abovc paragr-aph, which states thirt cLi13.1’s unilateral, goocl-Liith dccision 

... sliall be final,” bars plaintXTs’ tireach o(‘contrr1ct claim. ,SPF Meriiorancl~~m oCL;iw in Suppot1 

o1’Moliol-i (motion sequence nuinher 002), at 1 1 - 14. Plnintiffs rcslxmcl with the same arguments 

a s  discussed nlmve. LYc?c Memorandiuii of  Law iri 0ppc)silioii to Motions, at 43-44. Tlic court 

again rejects those qyii-neiits for tlie s m c  reasons as discussed ahovc. 13cc:iusc tlic 1D.l 
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recording agreement grants lD.T final authority over all “recording elcments,” anel I-esci-ves iioiic 

to plaintiffs, TDJ cannot he found lo have breached the agreement by failing l o  seek plaiiitiffs 

approval over any “rccordiiig clemciits.” Accordingly, tlic court fiiids that the poil ion oC11).1 aiid 

Beny’s motion that scclcs dismissal ol‘plaintirk’ third CijllSC o r  action sliould he grit11ted.’ 

Plainti ITS’ lbin-tli ~ I S C  or i d o n  alleges that .K)J aided and ahetlcd Chi-isclic’s hrench of 

the Four Kings recording qyccmeiit. S r c  Notice oKMotion (motion seclucncc iiuiiibcr 002), 

Siegal AfYti-riiatioii, Exhibit 1 (coiiiplaint), 1111 I 19-1 29. Defendants’ only arguil-lent againsl h i s  

c a ~ e  of aclioii is thal “New Yorlc courls have construed claims [or aiding ;mcl abetting n hreach 

o r  contract as [I toflious intcrfcrcncc with contract claiiii[s],’’ and that tlic instant cause oCiicliol-i 

should t11cdore Ix dismissed for the same re;tsoris as plaintiffs’ toi-tious inierference clainis. ,Src 

Mcnioranel~im of Law in Support of Motioii (motion scqucncc nunihcr 002), at 1 S. H.owever-, 

clcfcndanls offer no authority to suppor-t tlie proposition that a court n.iz/st conslrtie evcry aiding 

and alxtting a. lmxcli of conlract claim h i t  coiiies before it as a tortious interferencc with 

contract cl:iimR Tiidccci, in the previous section oC Chis decision, (he coiirl iiplicld plnintil‘fs’ 

similar causcs of  aclioii iigainst tlic Paynes oii tlic ground that tlicrc might bc linhilily pursii;riit t o  

;I lheoiy of aiding and alxtliiig a brcach of fiducial-y diity. Rccaiise this is ;1 CPT.R 321 1 iiiotion 

to dismiss, tlie court clccts to ~ipholti plainlifIs’ claim against m.1 on the same gro1iiic1, although it 

’I’he coiirl liere notcs that 1n.l has also 1xiscd ur-giirncnls against thc siil‘licieiicy of 7 

thc damages eleinciil oCplaiiiliffs’ Imach (orc()lltrnCt claims. TTowevel-, becausc tlic coiii-t f‘iiids 
that t l iox C ~ I I S C S  of aclioii arc ban-ccl by  the plain coiilr-actual langtngc, it i iccd not rcach those 
at-gumcnls at this jmcture. 

.Iuslicc Fried’s decision in (hthrlriz Hn.~i17g 1’ Firikel ( 1  8 M isc 3rl 1 I I4 [A], 2008 8 

NY Slip Op 50020 [ ~ ] [ S t i p  (11, NY C‘ouiity ZOOS]) to treat thc clainis for aiding atid abettiiig a 
tmacli oCcontract (Iicrciii as tortious intct-fcrcncc with contract claims w a s  clearly a discrelionai-y 
act, for lic specifically delil-icatcd i i  as such. 
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is by no means cei-taiii tliat the IWO parties staiid in a Iicluciai-y relationship towards each other.. 

Ncvci-thcless, the court hclicves that the propel- coimc is to deny that portion ol‘TI3.l and Tkx-y’s 

niolion that seeks dismissal oTplaintil‘lj:’ fourth cause ol‘action. 

Plaintiffs’ li lih and sixth cniiscs oT aclioii allege that 1DJ toi-tiously intei-l‘ered, 

rcspcclively, with tlic FoLii- Kings recording a g m ~ i e n l  i i i id  [lie 1;oui- Kings i11mi;i~cmciil. 

agrcciiiciit. As previmsly discussed, the proponent o L a  clairn for tortions interl‘erencc with 

preexisling contractual relalions m i s t  allege “’( 1 ) h c  cxistcllce o r  a valid conlract hclwccri 

plainti fr-;mcl B lhird party, (2) defendant’s knowlcclge of 11ie contract, (3) dcreiiclanl’s inlenlion;il 

procurcmeiil of a breach o f t  he contract without jusiification, (4) actual hi-each or Ihe wn l r i i c~ ,  

and ( 5 )  rcsulting tianiages’.” ,Sqv /c i *  1’ S0/7y I Z ~ I I S I ’ L ‘  ~7’rlt~rtnirt/nuri~, I I I C . ,  252 A D l d  at 299, 

quoting %r-rnzn f f d f / i r I g  CTo. v h‘iiiilh h’mwrv, 88 NY2d at 424. In lhe fifth caiise ofactioil, thc 

complaint nllcges [hat IDJ “took intentioiial and  unjustificd action to interfere with [Chriscttc 1’s 

pcrfomiaiice iiiidcr the [Four Kings] recording agreement when tlicy maiiged for [Cliriscttc] to 

I-ender rccoi-ding services that wcrc not cxclLisively to [Foiir Kings].” See. Noticc aI’Molion 

(motion seqiiciicc Iiuiiiber 002), Siegal Affirmation, fixhibit 1 (coiiiplaiiit), 11 133. ID3 al-glles 

that the brexh  clemenl of this claim must fail purs1iaiit to tlic plain contraciiial 1aiigu:ige of the 

IDJ recoi-cling agrccment, to which ~I<llison is a pai-ly. S‘m Memorand~im o f  Law in Support ol. 

Motion (motion seqiiencc numbcr 003), 31. 1922.  Paragmpli 10.01 (17) of t h t  ir~reemenl 

aclcnowledges that “[tllicrc is in existcnce lxlwccii Grantor and Artisl a valid and enfor-ceahle 

agr-cement piirsiiaiit to which Artist is 1-cquired to pci-rcmn exclusivcly lbr Granloi‘ during tlic 

lcrni,” h u l  provides that “Grantor .,. shall talcc all sleps ncccssary or desirahlc to kccp s~iiiic in 

Ci i I I  force and cfpecl so that TDJ shall have llic hull h c t i t  of Artist’s cxcllisive services as i f  Artist 
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had contracted hereunder directly with IDI.” ,S~‘L: Notice oi‘ Motion (imtioii scquciicc numher 

002), Sicgal ATliniiation, llxhibit 1-C. “‘[T]he burden of proving the cxistcncc, terms and 

validity ol‘a coiiii-act rests 011 [lie parly seeking to cni’orcc it’.” RIZPII . T w 1 p 0 7 - q ~  A‘criiccs. fiic. 1’ 

llouse qf’E.:rccflc,rir-~c I I I C . ,  270 A1:)2d 66, 67 (1” L)ept 2000), quoting I’m \ ’  L5’it7,q3r C:’o., 15 1 AD2d 

234, 235 (1” Dcpt 1089). Here, h e  temis of [lie contract specifically contradict plainliIs’ 

alleptico1-i o r l x x l i  Ixcniise h e y  plainly permit the licliavior complained (or. Accordingly, h e  

court iinds h i (  plaiiiliffs’ fi ltli cause oCaction musl hi1 :is a matter of law, and fill-ther finds tha t  

tlic portion oI.IL).I and Bci-iy’s inotioii t h a t  seeks dismissal of said caiisc of action should be 

giin t ed . 

lii tlic sixth ciiiise of actioii, thc coniplrrinl alleges h a t  ID1 “look iiilenlioiial aiid 

tiiijiistificd action to interfere with [Clirisctt-cl’s pcrIonnance under the [Four I<ings] maiiiigemciJi 

ngi-eeiiieiit when tlicy:” 1 ) met will1 Chrisette in Fcbniary of2006 oul oTFlliso11’s pi-csciicc; 2) 

included a huntis (wck h a t  Ellisori objected to on C:hriscltc’s albuni; aiid 3) set up coiiccrt 

appearances fo r C‘lii-i s c 11 e. Sce Not i c e of M n t i 011 (111 o ti oil seq 11 ence 11 ii m b er 002), Si ega I 

Al‘liimalion, Exhihit 1 (complain(), 711 143, 147-148. 1D.I once again ai-g~ics that this claim must 

T d  because the “nclionahle breach” element of tlic tortious intctrcrcncc claim is not nict. h”;‘~. 

Meiiiormdurn o r1  ~w in Suppol? of Motion (molion sequencc numbcr 002), at 23. Plaintiffs do 

not spccilically address iliis ai-gunienl i n  their opposition papel-s. However, after reviewing the 

opcrative contrnctunl limgiiage, the cm1-t finds h a t  m ’ s  arg11111eni llas nici-il. (’hriscttc’s 

purp-tedly ol>jectioiiablc coiicIw1, as ideiitiiicd in  ihc s i x h  ca1lsc: of action, is 311 pcln-littcd hy 

par-ngi-aph 10.01 (13) or  [lie IDJ I-ecoi-ding agrccnieril. Accordingly, for tllc salne r e a s o l ~  as were 

discusscd above, tlic courl fiiids thal plainliftk’ sixth cause of actioii riiiist lhil as a mattel- ol‘law, 
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and fLwtlicr fiiids that tlic poi-lion of DS and Beriy’s motion that sccks disiilissal of said cause of 

x i i o n  sliould he 3-anted 

Plainti 11s’ seventh c a l i x  of action allcgcs that ri1.I Imaclied the implied coveiianl of good 

faith arid Ihir dealing tha l  is coiitaiiicd in the Poiir Kings managcmciit agrcciiiciit. “Tniplicit in  

every contract is :I p i - ( m i s e  of good faith and fail- dc;tling, which is t,rcacIied whcn ;i party ‘acls in 

a niatincr that, althoLigh not exprcssly Ihrhititlen by any contractual provision, would clcpi-ivc tllc 

222 ALUd 17, 32-23 ( 1  Dcpt l i M ) .  Here, the complaint specifically stales I h a t :  

Defendaiits havc acted in liad faith in their obligations and rli.ilics ct:msisienl with 
Ihc tcnns oTi1ie [IDJ recording] agreenicnt, iiicluditig birl iiot limited to, by 
s ulwxsivel y havi rig ncny  a i i d  the Payncs cir-cumvent plai 11 tiff tn schcdul c 
recording sessions, tclicilrsiils and otlicnvisc assist [Chrisettcl i n  gcttillg oul or :ill 
11e1- o t i  1 i gat i o n s  i i n d  er ~ h c  agreements and d i sregnrdi iig their con t r x  tcd ob1 i gati o t is  
[sic]. 

SLY: Noli c e o f M o t i c1 I i (1110 1 i on scq UCIICC iium h er 0 021, S i eg a1 A C h i  at i on, Ex 11 i b i t 1 (co m 131 a i i i  t) , 

[‘l’llie I-ccoi-ti [does not] rcve;il a violation o f  the iiiiplied covciinnt or good l-:iilh 
and fair dealing in coniicction with defciidant [r-t1[lsic  company]'^ rlccision no1 to  
release tlic album. Plaintill-   artist]'^ claim or bad faith would iiiiply an  ohligation 
inconsistent wilh other teiiiis of h c  conl.raclua1 relationsliip. Nor only did the 
co ii tract g i vc de Teiid ;i 11 t u i i  i 1 ai era 1 co i i  tro 1 over 1-e I ease o f an all7 i i i i i ,  b 11 t defend a 111 

also retail-icd the riglit to accept (31- reject plaiiitifi-s’ songs for inclusioii in tlie 
alb iiiii [ inlemal citations oniittccll. 

Deliidatits theti ai-glie that tliis caiise of aclion will i iot  lie because Ihc Jn.l I-ecolding agt‘eeiiierit 

spcci licnlly granted tliciii “absolute, unilateral control ovcr the recording” of (Iliriscttc’s alhiaii. 
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S e c  Mciiiuranduni n r l h w  in Supporl of Motion (motioii seqiience number 002), at 24. Plaiiiti ffs 

recniiiit :i nun-iber of- instances ofwhat h e y  tenn “iiitcrTerence” hy dermlalits and ;irguc that the 

claiiii slioiild staiid because defendants’ actions were all in der-ogation of‘ llie Four Kings 

iiianagcmenl iigrccriient. A’w Memorandrim o r  I .aw in C)pposilioii to Molions, at 74-80. 

Dcreiidaiits’ reply papers pc)ii i(  out tlial h e  casc law cited in plainti K s ’  memorniidmi is 

inapposite. SL‘P Defendants’ Reply Memorandiiiii of 1,aw (motion seqiiencc iiiiiiiher (XU), at 16- 

17. .He that as i t  may, the c o ~ i - t  nonetlicless finds in favor (31 plaintiKs. In Kcifl.7- v ,S0/7v A h s i r  

I~~itet.fni~iJficnt, ffic. (8 Ad3d at 107)’ Ihc Appellaic Division, First DcpnrtinenI, h x c d  its holding, 

i n  par-t, on the findil-ig t h a t  “[~~7]laintifi~’sl claini o r  bad faith would imply a11 ohligation 

inctmsistciit with other teiins of 11ic conh-actual relationship.” I-lcre, the court cannot makc ;1 

similai- lindiiig. 1)arngupli 10.01 (t,) of  the ID1 recording agreeiiicnt specifically aclmowlcdges 

t h 1  “[tlherc is in exist-encc .. , n valid and enforceable ageemcnt pursuant to which Artist is 

iqii ired to perfor111 exclusively for Grantor diiring the ‘I’emi” and Illat “Ciranlor will waive nonc 

of its t-ights under such contr-acl a n d  shall take all steps 11cccssa1-y or dcsi~-able lo kccp same in full 

force aiid effcct so 11iat IDS shall have the hll hciieiil o f  AI-tist’s cxclusive scr-vices ;IS if Ai-list 

had contracted liei-eiindcr directly wilh 1D.I.” ,%P Notice oTMotiol-1 (motiori scqwnce nuiiihci- 

W2), Siegnl RTlirriiation, Exhibit 1 -C. Bccause lhc tI3.I recorcling agrccmenl spccilically 

acknowledges tlie csisleiicc and vnlidily of the Four Kings ~ ~ I ~ I I I ~ I ~ C ~ I I C ~ I ~  agrecruciit and Ellisoil’s 

Intct-est iii keeping il  iri liill force and el‘lict, the cour-t mist  deem dcfcnclnnts’ alleged had fiii th 

nctioiis (ix., attenipts to have rlirisctle cancel that contract) as incnnsistent with their coiitract11:iI 

obligations toward plainti ITS. l’hc court also finds that it i s  l a i r  to characterize this activiiy as thal 

which ‘“wonld deprive tlie other p - t y  or the iighl Lo receive the lmlcfits m d c r  tlicir agreemciit’ 
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[citation omitted]." (1 ‘Nrill v j/~(lr/7217’g, Pitims & C’o., 39 AD3d at 282. Accordingly, the court 

iinds t h a ~  tlic portion ofdelkiiclants‘ motion that scclcs dismiss:il oFplainli Tfs’ scvciitli cause of  

nclion sliovrld be deiiiccl.. 

l’lai iit i fTs’ eighth cairse of act ion ulleges that TDil and k n y ,  individual I y, aided arid 

ahetletl (71irisetre’s hrc3ch of the Four- Kings managcmctit agreemcnt. S‘FP Notice of Motion 

(motion scqiieiicc number 002), Siegal Affirimtion, Exhibit 1 (complaint), lTj/ 157- 166. Because 

this claim cluplicates plaintiffs’ rcnii-tli ciiiise nl‘actioii against TDJ, the motion to clisiriiss is 

denied with respect to TTXl fur  tlic rcasoiis set f o i d h  i n  thc pl-cvious portion o f  [his decision. With 

1-espcct to Reriy, tlie ctmplninl allegcs thal, in  Novcmher of 2006, he :id IDJ inade phone calls, 

held ii-ieetings and coiiductcd recording sessions i n  01-der lo cause Chrisettc to 1-ender her scrviccs 

to I I IJ  in derogation o f  tlic Four Kings managcrnciit agreement. Id. Dcfcndants a i - y e  h a t  Beny 

was mcrcly acling within the scope of his ciiiployiiiciit with 1135. ,Yce Mciiioriinduni of Law in 

SiippoiT or Moliuii (molion scqiiencc nuniber 0021, at 25-26. PIaintiHs disputc this. ,See 

Meinorandurn (if  Law i n  Oppositioii to Motions, at 48-50. The court liiicls that both ortliese 

argimieiits miss the point. As previously discussed, the court clionscs to treat the inslant causc or 

x i ion  as an “aiding and ahcttiiig a hr~:icli nTlidticiaiy chily cl:iiim,” rather than as a “tor-tioiis 

interferciice claim,” in ordci- to ptescwe i t  Tor rncir-e cornpletc review at [rial. As siich, iflL3.1 

were evcntually lbtiiid to stand iii a liduciary or agency relationship with plaintiffs, tlicii a “scope 

oC eniployiiciit” issuc might cxisl with respect to Berry’s actions as Inj’s employee. 

Accorclingly, the court lxlicves that,  at  this jliiicture, tlic better co~irsc is 10 deny tlic motion lo 

clisiiiiss plaintifls’ eighth cnuse oi‘actio11 n s  agairist Ber-ry ;is well. 

Plairiti ITS ’  n in th  causc of action allcgcs tha t  IDJ and Berry, individiially, tor-tioilsly 
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intcrlkrecl with llic Four Kings niaiiagement agrecmciit. Hecause h i s  claim duplicates plaintih’ 

sixth calise of action against IDI, tlie mo(ioii to dismiss h i s  ciitisc of actio11 i s  also giiiiled will] 

respect to Tu:l for  he rcilsoiis set forth i n  11ie previous pi-tion of this decisinii. With I-espect lo 

13ci-ry, the coniplniiit liirther allcges 11ia1 he “cncouraged” Chriscttc to see a lawyer almiil gelling 

o LI t i )  f tli e Fo ti r I< i 11 6s 11 1 ;1 ii ageiii ci i  t a5~ee111 en t , a 11 d “provided her w i tli tl I c con 1 act i i i  ibmi a 1 i on” 

hr. such a lawyer. , S w  Nolice of Motion (iiioiioii sequelice iiiiiiihcr 002), Siegal Alfilmatioii, 

Exhibit 1 (complaiiil), 1111 175-1 76. lkfciidants again raisc the argiimcnt tlint Ben-y was iiiei-ely 

actjiig within h e  scopc o r  his ciiiployiienl with TDJ. ,Set: Memorniic-l[iiii or Law in Suppoi? of 

Molioii (motion scqucrice n u n i l w  OW), a1 25-26. Plaintiffs again dispute this. LYct: 

Memoraiiclum of Law i i i  Oppositiori to Molions, at 48-50, Howcvei-, the court need not rcacli 

tliis scopc oleiiiploymcnt arguniciit iii connection with (his tortious interCerence claim siiicc tlic 

operalive point hcr-e, ;is was rliscussed cni-liei-, is that - by vii-i.lie ofparagiaph 1 c).c)1 (b) oftlic 1D.T 

recording agreciiiciit - Chrisctte did 

delivcriiig serviccs Ibi- 113.1. Without such l~rcscli, no claim for tortious intcrfcrciicc with conlracl 

will lie, as 3 imlter of law.  Accordingly, h e  court finds that the poi-1ion oi‘1D.T and Bcriy’s 

niolioii Ihat  sccks dismissal of p ln i i i l i  Ks’ ni~itli cause of action as agaiiist Bcrry should be 

gra n tcd , 

hrcncli the Eoitr IGngs managciiicnt agreement by 

P1ailltiTI-s’ IO’” crliisc of action allcges Ilia1 1135 niicl Berry, individually, torlioiisly 

i ii ter Iki-cd w i tli p I ;I i ii L i Hs ’ pro spec ti vc 12 I I si ness rc I at ions. As prw i o II s 1 y d i scusscd , 1 lie el emeiil s 

of tliis cause o r  action ai-e: (a) husiness relations with a third pai-ty; (b) the dcfcndant’s 

iiiterlci-eiice will1 tliosc business 1-elations; (c) [lie clefmclani acling with the sole purpose of 

liar-ming the plaintiff or. Lisiiig wrorigliil means; and  (d) in.juiy lo the business I-clatioiiship. ,Sm 
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G‘tiu(/-J,i/iJ Coip,  11 S. i ’ l 71 -ku  Il(ir(hiwc Mfg. Gorp, 5 0  NY2d 183, sz/pra. “Wronghl  mc:1ns” 

in c I i I d c “pl i ysi c a I vi c1 I en c c, h u  d 01’ mi sre prcs e 11 tat i 01 I, ci v i  1 s LI i 1s :in cl c I- i III in B 1 pros ecu t i 011 s, and 

soiiic degrees of ccoiiomic prcssurc; they d u  not, howcvcr, include persuasion alonc altllolrgh it is 

knowingly dirccied a1 interrcrcnce with the contract.” Id. at 10 I .  I l ic  col-ilpli>i11t Irecites its 

earlicr allegalions that LDJ m d  13ci-i-y hcld meelings with Chrisetle outside of Ellison’s prcscncc 

a1 which Iliey counsclcd her to spcak to a 1awycI- about getting out or tlic Four Kings iiiaiiagernen~ 

agreemciit and evenlually liimishcd her with llic contact in ronnation ol’ B lawyer tu help her do 

so, SPP Notice orMolion (motion seqiience number C)1)2), Sicgal A~fii-rii~tion, Exhibit 1 

(complainl), 1111 1 81 - 193. 1)cfciidants Iirst argiic that 11ie claim should bc dismissed hecaiise [he 

alleged int-errererice pertained to an cxishig contract (Le., the extant Four Kings iiianageinent 

ag-eemciit), ratlicr than h prospective hiisincss relalioiis. ,%e Meinoranc1ui-n of Law in Suppoit 

orMotiol-i (motion sccliicnce 1 1 i i i i i 1 7 ~ ~ .  C)02), a1 26. Plaintiffs clo no1 address this argimciil in (heir 

opposition papers. Nonetliclcss, h e  court I-c-jects it t,ccaiisc the coniplaint makes cleai- I l i a t  the 

prospective husiiiess rclations” :it issue were the reiiewal option pel-iods specificd in the F o ~ r  “ 

Kings inaiiagcmeiil agrcciiicnt, and  thcsc oplians rept-cscntetl mere cxpccttl.itions rather than 

coiitracliial tcmis. L3efenrlanis next argue that the claim must hiil because they clid no1 cmploy 

‘ L  wrongful means” to incliice Cliriscttc’s aclions. .Id. sl 27-28. They allcmpt to distitiguish 

between non-actionable cconomic piustire that i s  merely persiiasive, and actioiiable economic 

p r c s w e  that i s  “extrcnie and ~ r i  I-dii-.’’ I d .  As the Appcllate Division, Pirsl Depai-tn-iciit, I-cceiil ly 

lloled in Jmwwzw 1’ (:l/iioii qf &lhoi/or .h?wLsh C’oii~~g’,”r?,~iJlions ofAviwic(1 (33 AD3d 304, 304 

[ l \ ’  Dept 2006):  

In order to 1-ecovct- damages Tor iiiterlrcnce with existing economic relations iii a 
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iioii liiidiiig i-da~ioiisliip, a “ d c h d a n l ’ s  conduct iiiust amount to a cr-inie or an 
inrlependcnt 1oi-t.” A solc exccptioii to this general nilc 113s txen recognized 
where a dcfcnrl:inl has cngngcd in conduct “for tlic sole purposc of inflicting 
iiitcntional Iimii 011 ~ilaintiff’ [intcriial citations omitted 1. 

Hcrc, tlie complaint docs not allege that TT1.I or  Herry eiigagcd in condwt I l i a t  could be Crlirly 

JUS), “the rccorcl provides no ground lo infer that [dekndanls wcrc] not motivated hy legitimate 

cconomic sel f-iiitci-cst” wlieii tlicy met with C:liriscttc. Tliei-el‘ore, tlie c0iir-L coiicludcs that 

dcikiidaiits did not cmploy any ‘Lwrmghl  Ineans,” and that plaintiffs’ claim for tortious 

interference with prospectivc business relations must fail. Accordingly, the courl finds h a t  tlie 

1x11-tion of  1D.I and Beny’s iiinlion that sccks dismissal of plaintif‘k’ c;itise of action ;IS 

against Beny should be grxitcd. 

.Plainti Ilk’ Clr-oss M~tioll 

T’lainlift‘s’ cross iiio(ion states, on the covcr page, that plaintiffs scck: 1 ) pai-&ial s~iiiimai-y 

judgncnt on tlieii- hi-sl cause oraclion loor brencli n(‘contracl by  1D.T; 2) a n  order piirsuant to 

CI’CII 321 2 (g) to l i i i i i t  tlic issues of fact at hid; 3) an order pursuLiiit to CI’I ,li 3025 (b)  for leave 

t o  amend tlic coniplaint “to the exlent tlic courl deems any cnusc o r  x i ion  improperly pled”; a i d  

4) ai1 ni-der to lift tlic stay of disclosirre and discoveiy. However, iioiic orplaintiITs’ papers 

contains any liii-her refci-cnce to this rcqmsted relief, a n d  plainliffs’ mcinorancla ol‘law do not 

advailce any arynicnts as to why they sliorild be entitled to i t .  Accordingly, tlic c(oiirt deeilis 
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. .- . . . . .- -. . . . . __ . - -. .. - 

A(I1C(IRDTNGLY, (ill- the foregoing reasons, it is licrcby 

CIKDERED that tlic Inolion, pursuanl lo CPLR 321 1, o f  defcnclniits Lynetle l'ayne and 

Leiiiiicl Pnyiie is granted solely to tlic exlent h i t  tlic 14"', 15"' and 23"' causes of action in the 

complaiiil are dismissed, hut is in  a l l  other rcspects denied; a n d  i t  is fiir-lher 

ORDERED tlial defciidants .Lynetlc Payiie and 1,cniiicl l'ayie ;ire dirccted to serve an 

answer to the complaint within IO days after scivicc of ii copy ol'this order with nnticc n f  enti-y; 

and i t  is fiii-tlici- 

(IlU)El<ED tliat the niotion, piirsiiaiit to CPLR 32 1 1 ,  01'tlie defendants tl-ic Island nef 

J a m  Music Group aiid Shalik Ueri-y is grantcd solely to thc cxlent that tlic first, second, rhird, 

fifth, sixth, iiiiith anii 10"' causes of  action in lhc complaint arc dismissed, hi11 is in  all other 

rcspects dciiicd; and  it is rirrlher 

ORDERIT) t h a t  tlic clefend:unts the Island DcrJatt1 R/liisic GI-uup and Slialik ki l -y  at-c 

dirccted lo sei-vc an answcl- to Ihc coil-iplaint within 10 days aftcr service of a copy of this or-del- 

wilh notice of entry; ant1 i l  is furilicr- 

OIWERET) Ilia1 the cross molion (11'plainliffs Douglas Ellison and FOLW Kings 

I'roductioiis, liic. is in al I respccts denied. 

Dated: New Y oi-lc, Ncw Y ork 
JallIliily \.' . 2009 7 
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