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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. MICHAEL D. STALLMAN PART 7 
Justice 

VARDO CONSTRUCTION CORP., 

Plalntlff, 

INDEX NO. 11 9008/2006 

- v -  

SPECTRUM CONTRACTING GROUP, INC., 

Defendant. 

MOTION DATE 8/4/08 

MOTION SEQ. NO. POI  
MOTION CAL. NO. 109 

The following papers, numbered I to 4 were read on this motion for summary Judgment 

PAPERS NUMBERED 

1-2 Notice of Motion- Affirmation- Exhibits A-D 

Answering Afflrmatlon - Exhibits 1-7 

Replylng Affirmation 4 
3 

Cross-Motion: n Yes X No 

Upon the foregoing papers, it is ordered thatthis motion is decided In accordance with the 
annexed memorandum decision and order. 

i 

I 

Dated: 11 / j  1 "t 
Ne Y r , N  York 

Check one: X FINAL DISPOSITION 0 NON-FINAL DISPOSITION 
Check if appropriate: n DO NOT POST u REFERENCE 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 7 
_----__---___-ll__l________________I__ X 
VARDO CONSTIIUC'TION C O R P . ,  Index No. 119008/06 

P l a i n t i f f ,  DECISION AND ORDER 

- a g a i n s t  - 

SPECTl<IJM CONTRACTING GROUP, I N C ,  , 

De€en 

HON. MICHAEL D. STALLMAN, J. : 

I n  t h i . s  d i s p u t e  i n v o l v i n g  payment  under '  a c o n s t r u c t i o n  

c o n t r a c t ,  defendant S p e c t r u m  C o n t r a c t i n g  Group ,  Inc. (Spectrum) 

moves, p u r s u a n t .  t o  CPLR 3 2 1 2 ,  f o r  summary j u d g m e n t  d i s m i s s i n g  t . he  

c o m p l a i n t ,  b a s e d  o n  t h e  a p p l i c a t i o n  of a c o n t r a c t u a l  s t a t u t e  o f  

1.im.i t-at i o n s .  

Background 

S p e c t r u m  ent.ered i n t o  a cant-ract wi t .h  the N e w  Y o r k  City 

H o u s i n g  A u t h o r i t y  (NYCHA)  to provide labor a n d  m a t e r i a l s  f o r  a 

project. known as t h e  Polo Grounds  T o w e r s  Communi 1.y Center ( t h e  

P r o j e c t . )  . Spect-rum s u b c o n t r a c t e d  certlai n work to p1a i .n t i  f f  Vardo 

Const.ruc:Lion C o r p .  (Vardo) , p u r s u a n t  t.o a w r i t t e n  agrecmeni (the 

c o n t r a c t . ) .  Not . ice  o f  M o t i o n ,  Ex.  D .  

It i s  Spectrum's po:;it:ion thaL Vardo  was u n w i . l l i n g  to cornp1et.c: 

t.he p r o j e c t . ,  r - e q u i r i  ng Spect . rum t o  hj re  another r=or i t . rac tor  t o  

comple t e  t:he wor .k ,  whi le Vardo c o m p l a i n s  t:hat i.t: was not. p e r m i t t e d  

t o  comple te  t h e  work, arid i s  o w e d  t h e  b a l a n c e  of its c o n t r a c t  

pri.c:e. 
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T h e  c o n t r a c t  betiween t h e  p a r t i e s  c o n t a i n e d  a f o u r - m o n t h  

s t a t . u t e  o f  l i m i t a t i o n s ,  a s  f o l l o w s :  

[n]o a c t i o n  shall b e  m a i n t a i n e d  b y  o r  on  b e h a l f  of t h e  
S u b c o n t - r a c t o r  a g a i n s t  t h e  Genera l .  C o n t r a c t o r  upon a n y  
c l a i m  a r i s i n g  o u t  of  or based upon t h i s  S u b c o n t r a c t ,  o r  
b y  r e a s o n  of  a n y  a c t ,  o m i s s i o n ,  o r  r e q u i r e m e n t  of  t h e  
G e n e r a l  C o n t r a c t o r ,  u n l e s s  commenced w i . t h i n  f o u r  ( 4 )  
mont-hs f r o m  t h e  t i m e  t h e  p r o j e c t  was c o m p l e t e d  b y  t h e  
S u b c o n L r a c t o r  or m a t - e r i a l  was f u r n i s h e d  p u r s u a n t  t o  t h i s  
s u b c o n t r a c t . ,  o r  a n y  n t -he r  a l l e g e d  b r e a c h  of  t h i s  
S ubcclri t II a c t o c c u r r e d  . 

Vardo b r i n g s  t h i s  a c t i o n  b a s e d  on  a s i n g l e  c a u s e  o f  a c t i o n  for 

b r e a c h  o f  c o n t r a c t ,  stemming f r o m  S p e c t r u m ’ s  a l l e g e d  f a i l u r e  to p a y  

i n  f u l l  t h e  p r i c e  of  t h e  c o n t r a c t ,  p l u s  e x t r - a  w o r k .  Vardo  seeks  

damages i n  t h e  amount  of  $ 1 0 4 ,  1 1 7 .  57. 

I n  t h i s  m o t i o n ,  S p e c t r u m  c la ims  t h a t  V a r d o ’ s  c a u s e  of a c t i o n  

f o r  b r e a c h  of c o n t r a c t  c a n n o t  have a c c r u e d  f r o m  t h e  d a t e  upon which  

Vardo c o m p l e t e d  t h e  P r o j e c t ,  b e c a u s e  t h a t  da t . e  w i l l  n e v e r  o c c u r .  

I t  c l a i m s  i n s t e a d  t h a t  t h e  a c c r u a l  d a t e ,  a s  p r o v i d e d  b y  the 

c o n t r a c t ,  m u s t  e i t h e r  r u n ,  u n d e r  t h c  c o n t . r a c t ,  either f r o m  when t h c  

m a t e r i a l s  were f u r n i s h e d  t o  Vardo, p r i o r  t o  A u q u s t  3 0 ,  2 0 0 5 ,  or 

when S p e c t r u m ,  i n  a. letter d a t e d  S e p t e m b e r  2 3 ,  2 0 0 5 ,  i n f o r m e d  Vardo 

t h a t  Vardo would  n o t  be c o m p l e t i n g  t h e  p r o j e c t .  T h u s ,  u n d e r  boLh 

s c e n a r i o s ,  t h e  a c t i o n ,  commenced December 2 2 ,  2 0 0 6 ,  wou ld  bc time- 

b a r  r e d  , 

Vardo m a i n t a i n s  t h a t  i1.s I-irne i n  wh ich  t.o commeiice t h i s  a c t - i o n  

h a s  noL yet e x p i  red ,  due to S p c c t - r u m ’ s  f a i l u r e  t o  c:omply w i t h  

c e r t - a i  n n o t i c e  r e q u i r e m e n t s  i n  t h e  c o n t r a c t : .  T h i s  a r g u m c n t  I.s 
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b a s e d  on s e c t i o n  35 ( b )  of  t h e  c o n t r a c t ,  e n t i t l e d  “Progress 

Paymen t s ,  ” whj.ch r e q u i r e s  t h a t  Vardo ,  a s  s u b c o n t r a c t o r ,  b e  pa i .d  1 0  

d a y s  a f i . e r  S p e c t r u m ,  a s  contract-or, h a s  been p a i d  b y  t h e  owner  o f  

t h e  p r o j e c t  ( h e r e ,  NYCHA). B e c a u s e  a p p a r e n L l y  n e i t h e r  p a r t y  knows 

when NYCHA r emi t t ed  paymen t  t o  S p e c t r u m ,  Vardo u r g e s  L h a t  S p e c t r u m  

cannot e s t a b l . i s h  t h a t  t h i s  a c t i o n  was n o t  t i m e l y  commenced. ln 

f a c t ,  Vardo appears t o  h e  a r g u i n g  t h a t  i t s  c a u s e  of  a c t i o n  d i d  n o t  

a c c r u e  u n t . i l  f o u r  d a y s  a f t e r  i t  commenced suit, when Spectrum 

a l l e g e d l y  f i r s t  s e n t  i t  n o t i c e ,  i n  a l e t t e r  da t ed  December 26, 

2 0 0 6 ,  t h a t  S p e c t r u m  would n o t  be p a y i n g  t h e  r e m a i n d e r  of t h e  

c o n t r a c t  p r i c e  t o  V a r d o ,  a n d  wou ld ,  in f a c t ,  be seeking t o  b a c k -  

c h a r g e  Vardo for s o  much o f  V a r d o ’ s  work a s  h a d  b e e n  c o m p l e t e d  b y  

a n o t h e r  s u b c o n t r a c t o r .  A s  s u c h ,  Vardo  i s  e s s e n t i a l l y  a r g u i n g  t h a t  

i t  commenced t h i s  a c t i o n  before i t  had a c a u s e  o f  a c t i o n  a g a i n s t  

Spect-rum, negal : . ing a n y  s t a t u t e  of  l i m i t a t i o n s  problems. 

Discussion 

“ T h e  p r o p o n e n t  of  a motion f o r  summary judgmen t  mus t  

dernonst.rate t.hat t - h e r e  are no m a t e r i a l  issues of  f a c t  i n  d i s p u t e ,  

a n d  I-haL i t -  i s  en l . i l : l ed  t o  j u d g m e n t  as a m a t t e r  of l a w . ”  D a l l a s -  

S tephenson v Wdi~man, 39 AD3d 303, 306 (1’” Dcpt. 2 0 0 7 )  , c i t i n g  

W i n e g r a d  v N e w  Y o r k  U i i i v c r s i t y  Medjcal Cantier, 64 N Y 7 d  8.51, 853 

(1985). Upon p r o f f e r  o f  e v i d e n c e  e s t a b l i s h i n y  a p r i m a  f a c i . e  case  

b y  t h e  movant., “ t h e  party o p p o s i n g  a m o t i o n  f o r  sununary judgment 

b e a r s  t h e  b u r d e n  of  ‘produc  [ i n s ]  eviderit.iary p r o o f  i n  a d m i s s i b l e  
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form sufficient to require a trial of material questions of fact. 

People v G r a s s o ,  SO A D 3 d  535, 545 (1"" Dept 2008) , quoting Zuckermari  

v C i t y  of N e w  York ,  49 NY2d 557, 562 (1980) 

Vardo arqucs that Spectrum may not .  raise the affirmaLive 

defense of statute of- limitations, because it failed to do so in 

its answer. However, the Appe1lat.e Division, First Department, has 

found that CPLR 3211 (e), concerning the waiver of certain 

defenses, i n c l . u d i . n g  t.he affirmative defense of statute o f  

limitations, "does not apply to what. is o n l y  a contractual, and not 

a statutory, p r o v i s i o n . "  S c h m a l  v M c C u l l a ,  2'14 AD2d 339, 340 (1st 

Dept 2000). Thus, Spectrum may defend based on the contractual 

statute of limitations. 

As Spectrum points out, Vardo's complaint is n o t  based on 

Specrum's failure to make progress payments, the ground upon which 

Vardo now claims the statute of limitations has yet to run. The 

complainL deals with Spectrum's failure to pay V a r d o  f o r  work Vardo 

did not complete. This issue is addressed ri.n a l e t L e r  Spectrum 

senti to Vardo on Sept,ember 23, 2005 (September 2005 letter). 

In thc September 2005 let-ter, Spectrum informed Vardo that: 

AS yois have not cornpl.etec3 y n u r  contract- work on the 
project and  you are not wiliinq t.o compl-ete it, we 
indicated to you that t .hc  b a l < ? n c e  of t .he m o n i e s  allowed 
Linder the c o n l _ r a c t  (tilie $70, 000) will he withheld unti 1 
we complete y o u r  contract work. Upon oiir  completion of 
y o u r  contract work we will back charge Vardo for a l l  
expenses incurred in completing t .he w o r k .  If said 
expenses  do not. exceed t .he total sim payable ($70 , 000) 
u n d e r  the contract, we will pay you thc r e m a i r i j  rig 
balancc. In t.hc event that. thc cxpenscs incurr-ed in 
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c o m p l e t . i n g  t h e  w o r k  e x c e e d  ?:he t o t a l  sum p a y a b l e  
( $ 7 0 , 0 0 0 )  u n d e r  t h e  contract, Vardo w i l l .  be r e q u i r e d  t o  
pay  the b a l a n c e  t o  S p e c t r u m .  

T h i s  C o u r t  f i n d s  t h a t  S p e c t r u m ' s  a l l e g e d  b reach  of c o n t r a c t  

a c c r u e d  a t  t h e  t i m e  t h a t  this l e t t e r  was sent, when Vardo k n e w  i t  

was not. g o i n g  Lo  be a l lowed t o  c o m p l e t e  t h e  P r o j e c t ,  would  n o t  b e  

paid unttl c o m p l e t - i o n  of t h e  p r o j e c t  by a n o t h e r  p a r t y ,  a n d  i n d e e d ,  

m i g h t  n o t  be p a i d  a t  a1.1. A t  that :  t i m e ,  Va rdo  had ;I c l a i m  a g a i n s t  

S p e c t r u m .  C o n s e q u e n t l y ,  t h e  c o n t r a c t u a l .  s t a t u t e  of l i m i t a t - i o n s  

b e g a n  t o  r u n  f r o m  September 2 0 0 5 ,  a n d  w a s  l o n g  p a s t  when p l a i n t i - f f  

b r o u g h t  t h i . s  a c t i o n .  

Accordingly, i t .  is 

ORDERED t h a t  t h e  motion t o  d i s m i s s  is g r a n t e d ,  a n d  t h e  

c o m p l a i n t  i s  d i smis sed ;  a n d  it i s  f u r t h e r  

ORDERED t h a t  t h e  C l e r k  i s  d i r e c t e d  t o  e n t e r  j udgmen t  

a c c o r d i n g l y .  

Dated : January ' 5 , 2009 
New York, New York 
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