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this motlon to/for 

Notlce of Motion/ Order to Show Cause - 
Answorlng Affldavlte - Exhlblts 

Replying Aft idavitm 

Cross-Motion: El Yes 

Upon the forsgolng papers, It le ordered that thin motion 

The instant application is decided in accordance with the annexed Menlorandurn Decision. It is 
hereby 

ORDERED and ADJUDGED that the application of Petitioner-Tenant, Linda Zango-Haley, for 
an order and judgment (1) reversing the order and decision of Deputy Commissioner Leslie 
Torres dated July 25, 2008 (the “Determination”), denying petitioner’s PAR; (2) remanding the 
proceeding to the DHCR to grant petitioner’s petition for a Petition for Administrative Review, Is 
denied in its entirety, and the instant Petition is dismissed; and it is further 

ORDERED that counsel for respondent shall serve a copy of this Order with noticc of 
entry within twenty days of entry on counsel for petitioner and intervenor-respondent. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

In the Maltel. of the Application of 
X -- 

LINDA ZANGO-HALEY, 

Petitioner. 

For a Judgment Pursuant to Article 78 of lhc 
Civil Practice Law and Rules, 

liidcx No. 1 1366 I /200& 

DECISION/ORDER 
-against- 

NEW YORK STATE DIVISION OF HOUSING 
AND COMMUNITY RENEWAL, 

Respondent. 

-and- 

HLTCHCOCK PLAZA INC., 

111 lerveiiot,-Respoiidenl. 
X 

EDMEAD, J.S.C. 

MEMC)RGNDUM DECISION 

This Article 73 proceeding i s  commenced by the Pctitioncr-Tcnant, Lind:i Znngo-I-laky, 

(“petitioncr”) seeking judicial review of a deteimination by the Deputy Commissioner of respondcnt 

New York State Division of Housing and Community Renewal (“DHCR”) wliich dcnictl pctitioncr‘s 

“Petition for Administrative Iieview (PAIt)” nnd afliiincd a11 order of the Rcnt AdminisIralor which 

dcregulated the subject apartment based Lipon Pelitioncr’s Ihi1ui.e to answer the “Owner’s Petition for 

High Income Deregulation” for which no reasonable excuse lor the dcfault was offered. 

I’etitioiicr seeks ancl order an judgment ( I )  revcrsing the order a n d  dccision o<  Depiily 

Commissioner Leslie Torrcs datcd July 25, 2008 (the “Deteriiiination”), denying petitioner’s PAR; 

(2) rcmandiiig the procecding to the Ill-ICR to grant petitioner’s petition lor a Pelilion tbr 
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Administrative Review. 

Bnckgt-ouiid 

The petitioner is tlie tenillit of an aparlmcnt known iis 7B located at 200 West 90th 

Street, New York, New York (the "Apartment"). Hitchcock Pluza lnc., (the "Owiiei-") lhe Co- 

Respondent, is the owiier of the subject upartiiicnt. 

On or about April 3, 2007, the Owticr proceeded to take the rcquired steps IO deregulate 

the subject apartment by serving the petitioner with an "Incomc: Cei*tification Fortii" for the 2007 

Filing Period (ICF). 'rhe 1CF st:ited [hat the petitioiier "iiiust return this complcted certification to 

the Owner (not to DHCR) at thc addrcss indicated 011 (hc fonii within diirty days aller the Owiicr 

served you with the Ibrin." l h e  ICF fitrrhcr statcd that "[F]ailiir-e to reply miiy i~ltim;i~cly r'esiilt in 

the deregulation of the subject housing acconimodalion." The petitioner hiled to respond and 

return the ICF to the Owncr. 

The procedural aspects to tlzc lusury decontrol proccss pelinit an owner to filc an 

owner's Petition l or  High Inconie Deregulation (OPD) where the lenant had 1101 rcturned the 1CF 

or where the content of the returned ICF is dispiited by tlie owner. (see Rent Stabilization 

Law-(RSL) Section 26-504.3(c)( I)). 

As the Petitioner failcd to respond to thc ICF, lhc Owner filcd an OPD with the DI-ICR. 

The OPD was dated staiiil~ecl as filed with DHCR on May 3 1, 2007. The OPD W;IS assigncd RA 

docket number V E  41 1 I36 LD. The OPD included n copy of the 1CF a n d  a cet-tiiiciitc of mailing 

to evidence the scrvice of thc ICF Tor thc petitioner 

'The petitioner was scr-vcd hy the Rcnt Admiiiistrator with a notice reqiiiritig her to 

answer the OPD within 60 days. Thc nolice was s e n d  by inail on July 3,2007 and iricluded ;I 
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copy of the filed OPD and an aiiswer form for the petitioner's iise. The cover docitiiieiil in  that 

package. the "Notice 2007 Filing Cyclc" stated in peilinunt part on its face: The Iw providcs that 

you are required to answer the Petition by Owner for 1 [ish Income liciit Deregulation (on the 

fomi entitled "Aiiswcr to Petition and Notice to tenant to Provide Tiiformalion for Vel-ilicntion of 

Household Income") withiti sixty (60) days of the mailing date of such Peiition and answcr 

foini to you. In thc cvent that yoii fail to answer, this agcncy will issw an order dcrcgtilating your 

apartment. Thc owiier inay file a new petition 101. dcregiilalion evcry year. I n  such c ; ~ ~ c L ,  yoti will Iw 

required to file a new answer with this agency within sisty (GO) days of thc mailing by u s  to each 

new petition and answer foinm to you in ordcr to avoid. 

The petitioner failed to rcturii the aiiswcr to h e  01'0 to the DI1CR. 

On or about Novembcr 8, 2007, the Rent Adminisrraror scni llie Owner a "Rctliicst for 

Additional I i ifoimatioi~~videiIcc" whcrein 11ic Owner was requcsted, among other things, lo subniil 

a copy of Petitioner's lcase which was in cfl'ect on April 3, 2007, the datc the ICI: \vas scrvcd and 

May 3 1, 2007, the dale the OPD was filed. 

On or about Novembcr 16, 2007, tlic Owner siibmitted a response to the Rei11 

Administrator's rcquest. On Decenibcr 12, 2007, the Rent Adminislrator scnt ;I noticc to tllc 

Petilioiier entitled "Reqiiest for Additioiial Infol-inaliotl/Evidence, 2007 Filing Period." Thc 

request set forth as follows: 1.  Attached is the Verification of Household Inconie Form (Fonii 

RA-93N). You are nfrordcd :I FINAL opporlunily lo complele his Ibim for Linda Haley- 

Zango .... 2. You MUST submit topics ol'thc lirsi page ol'lhe 2005 and 2000 N.S. Inconic 'Pax 

Returns You arc being afforded this filial notice to submil this infomiatian. No liti-thei. rcquest 

will be iiiade to obtain the completed Vcrification off louschold Income (Fonii RA93N)  
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along with copies of the 2005 and 2006 N.S.  Income Tax Returns. 3 The tenant is cautioncd 

that this infonnation must bc provided lo this agency. Failurc to subniit this inforination niay be 

deemed as a default for the purposes of LUXU~Y Decontrol. The Rent Regulation Rcfonii Act 

requires that you provide this inrorniation so that thc tot:il iiniiual inconic can be dctcniiined for 

the 2007 Filing Period lor all the persoris residing i n  the subject npurlment i1S of April 2, 2007, 

the date the Income Certification Fonii \VIS served to thc tcnanl by the owner/agcnl of the sul7jject 

building. Attached to the notice was another answer Perm and income verification fonii. 

Notwithstanding the fact that the notice clearly advised the Petitioiicr o r  tlie conscqiiciiccs 

ofhcr fnilurc to rcspoiid to the notice, tlie Petitioner Liilcd to rcspoiid. Pctitioiier I'tiilcd IO filc iiii 

answer to the OPD and thc income vetilkation form, although she was given a second 

opportunity lo do so. As a coiisequciices of the Pctitioncr's failure to imswcr the OPD, and as 

mandated by the RSL Seclion 26-504.3(~)3, Thc Reill Adn~inis1r:itor issircd UII 01 dcr 011 Fcbriwy 

13, 2008 immediately dercgiilating the I'eiitioncr's apai-tiiicnt at  the expitation of [lie misting 

lease. 

On March 13, 2008, tlie Petitioner filed a PAR challenging the Rent Adiiiinislrator's order 

of deregulation of the subject apartnient. ?he Pctitioucr's cliallenge cotisisted solcly of IIYO 

sentences. The Petitioner simply stated in the PAR that "[Income rcquiremcnts are wcll bclow 

decontrol requireiiients - Income requirements lor docoiitrol rent mct." The Petitioner did 1101 

offer ally excuse as to her failure to submit an answer to tlic OPD. Moreover, the Petitioncr failed 

IO submit thc necessary tax information as rcquired by the RSL. lndeccl, the Pctitioner failed to 

submit any lax inroniiaiion or subinit ~ h c  inconic verification form. 

The Owncr siibniilted ati answer to h e  T'ctitioner's PAR. 111 tlic iiiiswei- tlic Owiicr 
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iisserled that as the Petitioner failed to submit a liiiiely aiiswer opposing h e  OPD a1 tlic 

Rent Administrator's level, Petitioner may not raise any claims opposing such deregulalioiis on 

the PAR levcl. The Owner iiotcd that the Pctitioner, cvcil at  thc PAR levcl. Ihilerl I O  providc 

DHCR with evidence of her income. The Owiier specifically iiotcd the Pelitioncr's fii1ilui.e to 

attacli copies of her income tax returns to the PAR. 

On or aboiit Ju ly  25, 2008 DHCR issucd ai1 "Orclcr and Opinion Dcnying Pctition For 

Adm in is t rat i ve Rev i c w . I' 

The Petitioner coninienced this Articlc 78 procecdiiig whcrcin Pclitioner seeks to llavc 

the proceeding bcfore DHCR reopencd. The Pelitioner- and DHCR conscnted lo permiit thc 

Owiier to interveiie i n  this proccediiig. 

Pctilioriei.'~ C'oitteirtions 

Petitioner has been a rent-stabilized tenant in this apartmciit for a period of I5 ycars and 

lives tliere with hcr extrcniely i l l  husband who is in  and out of the liospjkd. 

The reason the apartment becalm dcregtllated has nothing to do with the petitioner's 

incomc, which is less than $175,000. I t  is becaiisc of incdicnl conditions ol'petilioi~cr's hiisbuntl 

and thc extreme emolional stress that it hus caused the pctilioner and her lack orabilily to 

properly and tinicly lile the requisite response to the Owiier's petition Tor deregulation. 

Petitioner's default was not wilful and tlierc is no prejudice to BHCR in remanding this 

case and allowing petitioner to submit her income taxcs. 

Petitioner hall no idea ol'what hcr rights wcrc, and was under so niiicli slrcss iluc to tlic 

illness of her husband thal she was incapable of addressing the legal rcquiremciits IO coiitcst tlic 
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Owner's application Tor high income deregulation. 

What has occurred here is ii tragcdy. Petitioner cannot afford market rent for this 

Apartnienl. To be forced to iiiove 0111 ol'thc Apartment will cause tintold hardship upon 

pctitioner. 

Rcspoiirleiit 's Corilerrliotts 

In this procecding the Pctitioncr does not deny rcceiving the ICF from tlic Owicr. The 

Potitioncr does not deny tliai she rcceivcd h e  OPD which was served by DHCR. Rather, the 

Petitioncr for the first tiiiic i n  this Article: 76 proccccling nttenipts to o f h .  an exciisc lor her 

failure to respond to the ICF and OPD. Tlic Petitioner, i n  thc Articlc 78 petition cl~iiiiis that the 

medical conditio11 of her husband and the emotional slress that it caused resulted in a lack of her 

ability to properly and timely file her answer. In slipport oi'tliis claini the Petitioner subniitted 

copies of various niedical records conceiuing licr liusband. It should be notcd lhat the 1CF and the 

OPD wcre served on thc Petitioner i n  2007; however, thc majority of tlic medical rccortls arc 

dated in  2008. Additionally, the Petitioner fuilecl to suhiiit a doctor's aflidavit in  support ol- tlic 

medical records and place the Petitioner's husband medical condition i n  context of her abilily to 

pcrfoim everyday activi tics. 

Morcover, conspicuoirsly abscrit from tlic Arliclc 78 Petition is an affidavit Troni tlic 

Petitioner setting forth her husband's incdical condition iind how his condition inip;iiretl hcr 

ability to submit a response to DHCR. 

The Petitiotier attached lo her Article 78 Petilion copies of Imported fcclei.aI tax 

retunis for the years 2005 and 2006. Thcsc tax rctums arc dated April 2008, wcll alter DHCR's 
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deregulation order was issued. The tax rctums are not signed by thc Pctitioiier. There i s  110 

indication that llic tax returns wcrc submitted to the Inleriial Revciiiie Scrvice. The tax retiirns 

attached to the Pctitioii ;ire clearly sclf-scrving. Additionally, the RSL reqiiircs DHCII to 

examine New York State Income Tax Returns and no1 the Federal Inconic tax retiiims. 

RSL Section 26-504.3 providcs ;i iiicthod for a n  owner to apply for high incoiiic 

dercgulatioii of a housing acconimodalion, and thc proccdures by which ;I tenan1 is lo rcply and 

oppose ;in application. RSL Seclion 26-504.3(~)(1) requires that ;I tenan1 respond to DtlCR's 

notice of OPD with thc "Ii~fo~mintion Ibr Vcrilication of Household Income," and a tenant's 

railure to respoiid shall result in DHCR issuing a deregulation order. In this case l l i c  Pctilioncr 

failed to respond to the OPD and veriry the hoiisehold income as rcquired by the IISL. 

Accordingly, DHCR properly granted the Owner's petition for hiyh incoine rent rcgiilation. 

Moreover, during thc administralive proceeding the Pctitioiier railed lo offer any explanation for 

her failurc to respond. 

In this Arlicle 78 proceeding, 1hc Pctitioncr iiiipcrmissibly [or llic first time orfcrwl a11 

exciise for her default and subniittcd the Linsigticd fedcral tax retunis. The Courts have held that 

iicw evidcnce or nrgirmcnrs not raised in the administrative proceeding and subiiiitted for judicial 

review may not be considcred by llic Coui-\. 
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Ana lvsis 

Colkr/clril Estoppel 

Colliiteral cstoppel “1-cqtiires ‘ h a t  ;in issue in 1l1e prcsent ~iroceeding bc identical to that 

necessarily decided in a prior procecdiny, and ihat in Ihe prior proceeding thc party against whom 

preclusion is sou@t was accorded a f d l  and fair. opportirnily to contcst the issue’ ” ( A ( / m  I’ 

Cutiier & R(itli/copJ 238 A.D.2cl 234, 242, 656 N.Y.S.2d 753 [ 13971, cjtroriiig Allied Clrcru. 1’ 

Niagwcr Mohmvk Pmwr Corp., 72 N.Y.2[1271,276, 532 N.Y.S.2d 230, 528 N.E.2d I53 [ lSSS], 

cerc. h i e d  488 U.S. 1005, 109 S.Ct. 7S5, 102 L.Ed.2d 777 [ 19S9J; see d s o  Aryclr 1’ AIrrircrn, 36 

A.D.3d 492, 829 N.Y.S.2tl 47 [2007]. 

This courl finds respondent’s collateral estoppel argument iinpersuasive. Pcti timer is - 

rightly - seeking Arlicle 78 review or  tlic DHCR determination, nol a ( /e rm’o rc\’ic\v orthis 

issue. 

Howevcr, the petitioner’s application is denicd. 

Article 78 /<cvie\v 

CPLR 7x03 states that the court rcview of a dctcrmination or  an agcncy, slicll a s  IIHCR, 

consists o r  whether the delermination was made in violation or  l a w h l  procedure, MU affected by 

an error of law or was arbitrary and capricious or an abuse of discrction, including iibusc of 

discretion as to the measure or modc of I>cIliIlty imposcd. CPLR 7803(3) ( w e  Wi//cl.sor /’lucc 

Corp. 1’ NeMi York Sttrte DHC‘H, I61 A.11.2d 279 [ I “  Dept. 19901; hd(rze1 v ll/fC.’l~. 138 A.D.2tl 

GOO [ l “  Dept.19883; Bmi iherk~~DHCR,  129 A.D.2d 51 [ l ”  Dept.19871, h. tlerr. 70 N.Y.2d 615 

[19S8] ). An action is arbitrary i i t d  capricious, or an abuse of discretion, when thc action i s  taken 
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“without sound basis in reason and ... without rcgard 10 [lie fi-lcts.” hlci(/er oJPell v lloard qf 

Etlucufiotr, 34 N.Y .2d 222, 23 1 ( 1  074). Rationality is llic key i n  clelcrminiiig whether ai1 action 

is arbitrary and capricious or an abuse of discretion. Adu[ter of Pelf v Uoflrcl oj’Etlircution, 34 

N.Y.2d, a[ 23 I .  The coiiri’s function is cornpletcd 011 Iiiiditig tlial a ralionill basis sqqmrts thc 

DHCR’s detcmiination (sce H o ~ ~ u r d  1’ W j m / ~ i ,  28 N.Y.2d 434 [ 19711 ). Wlierc die agency’s 

interpretation is founded on a rntional basis, thal interprclation should bc affirmed even i f  the 

court might have come to a difl’erent conclusion (sce A4irl-Stofc hlc//rtige/i/eiil Ccirp. I’ Nm) York 

Citjp Coiicilicition  OH^ A p p c / l s  flocrrd, 1 12 A.D.2cl 72 [ I ”  Dept.], affd 66 N.Y .2cl 1032 [ 19851 ). 

On judicial rcvicw or an agency action iindcr CPLR Article 78, the courts niiist iipholtl 

the agency’s exercise of discretion unless i t  has “ ] io rational basis” or the action is “arbitrary and 

capricious.” Pelf 1’ Uoad oj.Ed. Uiiio~i Frec Scltool Disfrict, 34 NY2d 222, 230-3 I ,  356 NYS2cl 

833, 839 (1974) “The arbitrary and capricious tcst chicfly ‘relates to whcther a patlicular action 

shoiild have been taken or is justified , . . and whethcr thc administrative action is without 

foundation i n  fact.’ Arbitrary action is wilhout sound basis i n  reason : ~ n d  is getiei.aIIy taken 

without regard to the facts.” 34 NY2cl a t  231, 356 NYS2d at 839 See crlso Jl/c/isa/l v Ncru York 

Srnie Urbcirr Dev Colp., 67 NY2d 400,417, 503 NYS2d 298, 305 (1986) (on review oTagency 

action under CPLR Article 78, the courts may not “secotid guess the agency’s choice, whicli caii 

be anniilled oiily if arbitrmy, capricious or iinsupported by substantial evidence”). 

In thc instant case, thc forum Ibr pctitioncr to raise her excuse for her failiirc to provide 

DHCR with thc rcqucslcd income vcrification iiiformation was bcfore the agency. I’liis CSCLISI: 

cannot be raised for the first time berore this court. !h,e Loirrlitr 1’ N.S. Div, Of /h .~ Cy. C ~ W I I .  

-9- 

[* 10 ]



Reiiew(iI, 259 AD2d 39S, 687 NYS2d I I 1  ( I h '  DepL 1990): 

The apartment was properly dercgulated upon pctitioner's failure to provide 
DHCR with the income verification information it had requested inore than 60 
days before (Administrative Code of City of NY $ 26-504.3 [c] [ I ] ,  [3]; s w .  
Mutrcr. of Nick 1' Sllrle oJN. Y. Div. of floits. 13 Coiuniwiii,v Reiimiwl. 244 AD7cl 
299; M d i w  qfBnzb(r: v Sttrte oJ'N. Y. Div. oJlloiis. & Coiiiiiiui1ity Reiiewitl, 346 
AD2d 38s; Pleclgc v N a v  York State Uiv. oJl-lous. d Coiiiiiiuilitv I ( ~ I I C M ) L I I ,  257 
AD2d 391, 393-394). Pctitioncr's cxciisc for such failure was not raised in thc 
administrative procecdirig and therelbre may not bc considered i n  this judicial 
procceding (see, Ahftei. of L:. G...1. .4ssoc.s. 1' N o ~ v  York Stirk Div. oJlIoiiA c t  
Cominiitiitjg H c i i m d ,  232 AD2d 302). 

Petitioner's challenge consisled solely of two senlences. Thc Petitioncr sitnply slated i n  

the PAR that "[Income requirements ;KC well bclow dccontrol requiremcnls - Iticonle 

requirements for decontrol rcnt mct." The Pctitioner did not ofrer any cxciise as to licr failure to 

submit an answer to the OPD. Moreover, (he Pctitioncr i'iiilcd to submit the ticccssar), tax 

information as required by the RSL. Indeed, the Petitioncr failed to su[mit m y  tax information or 

submit the inconic verificution form. 

The instant case is not a case where petitioner lilcd a late response - outside of the sixly 

NY2d 359, 704 NYS2d 102, 725 N.E.211 613. ("We hold that Dl-ICR has authorily to acccpt lalc 

responses. and thcrelbrc we remit Oii:or/w1i .... lo the Division for considcl-ation of llic reiisoiis 

For the tenants' tardiness in providing thc required information.") 111 the instant c i w ,  potilioncr 

totally defaulted in rcspondiilg to tlic OI'D. 
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Conclusion 

This coiirt is truly mindlid orperitioncr’s plight, and disiiiayed by pctit ione~”~ pcrsonal 

tragedies. However, Lhc court is compelled to dismiss the Petition. Bascd on the foregoing, 11 is 

hereby 

ORDERED and ADJUDGED that the application of Petitioner-Tenanl, Linda Zango- 

Haley, for an order and juiigrnent ( 1 )  reversing thc order and dccisioll of Depilly Coiiiiiiissimlcr 

Leslie Torres dated J illy 25, 2008 (the “Detcnnination”). denying petitioner's PAR;  (2) 

demanding the proceeding to the DHCR to grant petitioner’s petition for a Pctilion for 

Administrative Rcview, is denied in its entirety, nnd the instnnt Petition is dismissed; nnd it i s  

further 

ORDERED that counsel for rcsponden1 shall scrve a copy of  this Order with iioiicc of 

entry within twenty days of cntry on counsel for pctitioncr and intetvenor-respontlenc. 

Datcd: lanunry 26, 2009 

8- Carol Iiobinson Edmead, .I .S.C. 

HON. CAROL EDMEAD 
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