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Donncll 1 Iolliman, 

-agai 11 st- Index No.: 103820/07 

Ncw York City Housing Authority, 

Walter Toluh, J: 

In this personal injury action arising out of, and in connection wilh, a rcsidcnlial 

apartment firc, defendant New York City I lousing Authority (NYCHA) moves, pursuant to 

(.‘PI,R 321 2. seeking an order granting sumniary judgmciit disniissal of the complaint on the 

issue of liability. I i i  siippori of i t s  niotion, NYCHA asserts that: ( I )  the complained-of 

negligence cause of action i s  dcvoicl o f a  basis in lac1 and law, and (2) the complained-of 

proximate causal connection has hecn severed by intervening and supcrseding conduct. 

NYC‘T-TA also moves, pursuant to General Municipal law (C;ML)$ 50-c (6), seeking an 

ordcr- striking certain claims in Ihc. Rill of Particulars not scl forth in the Noticc nf  C‘1:tirn. In 

support ofits imtion, NYCIIA asserts Illat: ( 1 )  the newly asscrted theorics of liability are devoid 

of a basis in fact and law, and (2) thc claims alleging “trap-like” conditions and an alleged 

malf~inctioning stovc/oven/ignitioi~ pilot light containcd in the Verified Hill of Particulars and 

Sccoiid Supplemental Verified Bill of Particrrlars of plaintiff, Donnell 1 lollirnan (Holliman), 

constitutc iiewly asser-ied, statutorily barred theories of liability 

IIolli1iim, cross-movcs, pursuant to GML, 8 50-c (A), sceking leave to correct the Nnticc 
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of C‘JCzitii so as lo niore spccifically set forth the complaincc3-ol “trap-like” conditions, as well as 

the inalfunctioning ~tovc/oven/igl.litioti pilot light. In wpport o r  her application, Holliman argues 

that, rather than assciting iiew tlieorics of liability, tlic requested amendments iiierely constitule a 

permissive correction of omissions in the Notice of Claim. 

Hollimnn and various mcmbcrs of her. raiiiily lcased and occupied a NYCll 1A residential 

apax-ttncnt (Apai-tmenl) NYClHA supplied aucl installed thc requisite smoke detectorhire alarm 

(alarm) in [he Apartmcnt. O n  II few previouc occasions, NYC‘lIA was ablc tn satisfy Holliiiian’s 

complaints concerning the malfunctioning ol‘the alarm by either rcplacing the batteries or the 

alarm itsclf. In response lo Holliiiian’s last complaint, prccediing the injury-causing fire, 

NY( ‘ I  1A rcplaccd thc alarm. Thercakr ,  thc iiiiier hallway alarni was occasionally activatcd 

wlien soiiieoiic was cooking in the kitchen. 

On November 7, 2006, when no one was in tlic kitchcn, a fire broke oul on tlic 

slovduvcn. Oiie o f  h e  Apartment occupants becainc alcrtcd to the fire becausc of a 

biirning/smoky odor. rather tl-tan llic alarm in the Apartment. Tlic alarm failed to function. It was 

not  activatd by the fire. After Ilolliinan unsuccessfully tried to put out thc fire, she, as well as 

all of the other occupants WCI’C able to leave the hparliiient and rcach an area oT safety without 

sustaining any physical injuries. Hol liman, howcver, voluiitari 1 y re-entered thc Apnrtmcnt and 

Once again tried to put out the still-burning kitchcn fiw. While doing so, Holliman sustained a 

number. of serious h u m  injurics. 

Tliereafter, Holliman timely Iilcd thc statutory Notice of Claim. wherein shc asserts that 

“ the claim arosc whcn claimant sustained bums . . , when a fire occurred in the 

aforementioned apartment due to ii fmlQ/hroken smoke alarm” (Notice of Claim, 7 4, 
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emphasis added). Thcrc is no mcntion whatsoever of thc kitchen area 01 the Apartnicnt. A CiML 

550-11 hearing (IIcaring) was conducled a few days after the requisite 30 days for NYCliA to 

settle her claim During tlic 1 lcaring, Holliman lestj fied that thc firc originated on the back 

huriici+ of the stove, which slic had turned ofT about ail hour earlier whcn she liad h i s h e d  

c o d i n g  (SO-h, at 18) IIollimaii also testified that she saw flames shooting limn the lmner and 

spreading lo  the gas line (50-17, at 23 - 24). TIolliman further kslified that rroin the summer of 

2006 until thc tinic of thc firc, she had notilied NYC‘HA several times or problems with the pilot 

light failing to ignitc arid star1 tlic burner (50-11, at 37). NYCTTA’s niaintenance, as well as 

apartmeni inspection, personnel prevjously visited the Apai-tincnt citlicr knowing, or then 

adviscd, of tlic complaiiicd-of problcm with the stove burlier (50-11, at 42). 

Yliortly after the 50-11 hcaring, I Iollinian comnicnccd this action. Ariiong other 

contentioils, NYC‘HA’s Veriliied Answer asserts a number of defenses, including, but not limited 

to. Holliman’s culpable conduct, assumption of thc risk, and intcrvcning and superseding acts. 

FIolliiiian subsequciilly scrved her Verified Bill of Particulars, asserting for the first timc that 

both the noxl-lutunc1ioning alarm, as wcll as the malfunctioning s t o w  pilot light subjected her to an 

unreasonnble risk duc to tlic dangerous and hazardous “trap-like” coiiditioiis existing at tlic timc 

of thc fire. 

The iiistant motions and cross motion ensued. 

GMT $ 51)-c ( 6 )  provides tha1 “[alt any time after the service of a notice of  claim and 

nt any stage of an action . . ., a mistake, omimion, irrcgularity or dcfcct inadc in good faith in 

llic notice of claim . . . not perlaiiiiiig to the manner or time of scrvicc tlicreof, may he corrected, 

supplied o r  disregarded, as llic cxw inay be, in the discretion of the court. providcd i t  shall 
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appear that the othcr party was not prejudiced thereby” (emphasis added). 

Hullirnan argues that her proposed amended Noticc of Claim satisfies the requirements of 

GML tj 50-e (6) in that thc additional inlormation constitutes nothing more than 

corrccting/supplying an “omission”. T-Iolliman also argues that the information set forlh in the 

Noticc ofC‘Jaim mas sufficient to liavc placcd NYCT-Th on notice, as well as lo cnablc jt to 

promptly and adequately investigate thc cause(s) of the complained of‘ fire itself, and thc asserted 

claims ol‘negligencc associated with the Apartment kitchen fire. As s~ich, Holliinaii co~~cludcs 

that NYC‘HA was not prcjudiccd, I I I  that thc kitchcn stove/oven owned and maintained hy 

NYC‘I IA, was iiol only iiispcclcd hy NYC’I [A thc dny aftcr the tire, but is still cormecied in 

Ho 1 1 ima 11 ’ s A p arhncnl. 

In response, NYC‘HA, inter alia, asserts that Holliman’s proPoTed “amendment” is barred 

by the applicable statute of limitrtlion, in that, rathcr than permissively correcting an “omission”, 

the “amendmelit” it impcrmissibly asserts new thcorics of liability (<;MI, $50-c [6]). As such, 

NYCL [A coiitciids that I Tollimaii’s cross motion is improper, thereby rcndcring tlic assertion or  

any new theories of liability barred by the applicable one year and 90 day statute of limitations 

(Public Housing J A W  $ 157 [?I and GMI, 8 SO-c). LJpon denial oftlic cross motion, lhllimaii 

would hu stahitorily precluded from rnrther seeking rclief upon hcr post-Noticc of Claiin 

assertions. 

1 Jpon rcview of lhe facts and circumstances, together with the applicable law, Holliman’s 

cross iiiotioii to sinend the Notice of Claim is granted in all rcspccts. 

It is improhablc, if‘ not impossible, for a battery-powered alarm located in an adjoining 

hallway of n kitchen to cause a tire. However, it is pmbablc, if not likcly, that valuable time waq 
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wasted because a hully, non-functioning alarm did not warn the occupants of a dangerouslrisky 

firc-rclatcd situation. I n  this casc, oiic of thc occupants became alerted to the situation hccausc 

she smelled smoke/iire, and procccded to wain thc othcr occupants. No doubt the resulting delay 

increased the danger aiid risk of bciiig harmed. Even the difference in time of signaling thc 

existcnce of a dangcrotdrisky fyre-rclatcd condition between that 02‘ a working alarm aid that of 

a pcrsion’s (wrong place, right lime) 01 Pxtory senses could he critical. 

A? to llic  SOU^ uf  the complained-of fire, the Notice ofc‘laim reasonably implicates the 

kitchcn, atid quite probably either tlic uvcnlstove or some other electrical appliaiice/fixturc. As 

such, and as attested to within thc papers presently before thc court, NYC’lIA in its eflorls 10 

timely evaluate thc cause and ef€ect 01‘ the fire, promptly invcstigalcd the kitchen and its contents. 

Upon such an invesligation, NYCIIA concluded that the fire had startcd in  the kitchen due to the 

stove. 

In view of the forcgoing, Holliman’s proposed amendments appropriately correct 

“omjssions,” which. ralhcr than prcjLrdicc NYCTIA, providc a clearer understanding o r t l ~ c  

already, and still available, inspected and evaluated complained-of faulty, tnalhnctioning alarm 

and ki tclicn stove/ovcn pilot light burncr igniter that placcd 1-Tolliman, as well as thc otlicr 

Apartnient occupant?, in 3 trap-like, dangerous and risky firc-related situation. 

As l o  NY(’1 IA’q sumimary judgment motion, such rclicf is inapplicable in that various 

inalerial issues o r  faci csist that canno1 be resolvcd upon the papers prcscntly before ihe court 

and require a plenary trial for proper disposition (C’reighton 17 Adiilhuucr, 191 AD2d 162, 165 

[ 1 ’’ Ihpt  19931). Such issues include querticms of*proxiniatc cause, culpable conduct, implied 

assumption of rid<. atid iiiterlrcniiig and superseding conduct. ‘The fiiriction of thc court upou a 
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motion for suniniaiy judgment is issue-finding and not issue-detemiination (id.). 

Accordingly. it is 

OIWEHED that the cross niolioti by plaiiitifi-, Donne11 Holliinan. seeking Icavc to amend 

the Notice o l  Claim is grantcd; and it is further 

ORDERED that the motion for summary judgment by defendant, New York City 

I lousing Authorily, is denied; and it is furlher 

ORDERED that Holliman's original Notice ol'C'laim bc deemed amended to the fullcst 

extent sought herein, and it is turthcr 

ORI)ERF,D that the partie,s proceed with the prosecution and defense of this action in an 

appropriatc atid tiimcly manner. 

Counsel Ibr Ihc parties arc direcled to appear in 1A Part 15, Rooin 335, 60 Centre Strect, 

New Yorli, New York on March 13, 2009 at 1 1 :00 a m  for a Pre-Trial Confcrencc in this mailer. 

'fhis constilutes the decision and order ofthe COW. 

Dated: I /Lf /oq 

ENTER: 

/ Ilon. Wdtcr B. Tolub, J.S.C. 
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