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Defendan1 Morlgayil  Inc. (MlT) moves, and dereiidanl ftobcrt I-Ioatson ("f-loatson"), 

who is pro sc, cross iiiovcs, pursuant lo C'I'LR 32 1 1 (a) (7) Tor an  orclcr clisrnissiiig tlic complaint 

for failure to state ;i caiise of action anti based on clociimcnlai-y cvicicrlcc. Plaiiitifi'opposcs the 

motion and CI-CISS motion. 1701- tlic rcasotis sct forth bclow, tlic motion is grxited and h e  cross 

iiiotion is clcnicd. 

B ;IC k cro iind 

The following facts arc based on the allegations in lhe complaint and tlic dociiiiiciitary 

cvidcnce subniilted 10 h e  court. 

In this action, plaintif[ allcgcs that defendants engaged in a sclieine to derraud her out of 

cei-tsin real property located at 10 Springdale Road, Soiiicrs, New York ("Thc Properly"). The 

complaint alleges t1i;it Ho:itson, ;i priest and counselor [or plaintiTT who assistcd her with her 

financial affairs, defrauded plilil1tiK out of the Property, by per-suxlitig plaintiff lo sell the 

Property to him to avoid foreclosure. Hoalson represenled to plainli IT that lic would llold the 

Pi.opci-ty for her, pay licr bills and thereby rid her of any of her creditors. He also told plaintiff 
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tlial he would help her “gel back on her feet” and then reconvey the Properly back to her. 

The sale agreeiiient execuled 011 May 15, 2005, contained a contingency clause I-cqiiiring 

IIoalsoii to sccui-e liiiancing by Jiinc 30, 2005. I-Joatson sccurcd part of this financing by 

obhiiiiiig a $2 10,000 loan h i i i  MIT to pui-cliase the PI-operty as an iiivcstmciit pi-opcrty. In h e  

loan application with MIT, Hoatson rcprcscntcd that hc would pay the remainder of‘tlic piirchase 

price in cash at the lime of llic sale. 

It appcai-s fi-oiu tlic coinplniiit, however, tlial [lie balaiice of the proceecls was obta i iu l  

through “a balloon payment notc i n  thc ainoiint of$225,000, with iio iiiteresl, a n d  clue in IS 

years” h i i i  Hoatson to llic plaintiff, aud that the noie was ablained horn Ml‘1”s agcnt, dchida i i t  

Marc A.  Zirogiarinis, Esq. 

MTT subseqiiciitly approved Hoalson for the loan a h -  rcvicwiiig liis crcdil rcporl and 

ollicr documcntation. On .I tilie 24, 2005, I-loatson closcd 011 h e  Hoalson Loan and exccutcd 311 

adjustable rate n o k  and Morlgagc. On that saiiic day Hoatson also executed several other 

dociunents including a HUD-1 Settlement Statement. On July 29, 2005, MIT assigned the loan 

to GMAC Mortgage, LLC. 

l t  is alleged that h1Iowi11g the closing, plaintiff i-eceived no iiioiiics and 110 copies or  the 

closing docunienls. 1t is fiirllier allcgcd th:it thereafter Hoatson paid some, bllt ]lot a l l  nf, 

plaintiffs bills, and tha t  the exact niiiiiber and amount of these bills was not clcar Lo plainliKas 

Hoatson did not provide her copies or  tlic bills. The complaiiil also alleges that plaiiiti ff iicvcr 

received a complete accounting of wlial happened to tllc 111o11cy borrowcd againsl the I’ropcrty, 

and that IIoatson “has inconsistcntly claimcd t1i:it the fimds were used tu help tllc I~o~i~c lcss ,  were 

spent 011 acts of mercy, aiicl that lie had tlie money and it was being used to finance tlie dcbt 011 
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the Propcrty” (C‘oniplnint 11 14). 

When plaiiitiff realized that licr bills had not hccn pnid :tiid hcgm to qiicstioii what 

happened lo h e  niorlgage proceeds and when the Propcity would bc rctuiiicd to hcr, I loatson 

allegedly “lxciiriie iiiore distalit aiid gave inconsistenl iinswers” (;d 11 15). Thcn, in Jiily 2000, ;in 

attoriicy fbr I-loatsoil contacted plaintiff to iiiforiii hcr flint 1 loatson was plaiiiiitig (311 sclliiig the 

Property. On August 24, 2000, plaintiff rcccived a letter from ;i different attorney informing her 

fhat the Propcrty had been placcd oii the iiiarket and Hoatson had accepted an offer and that 

plaiiiti 17’should ~ C M O V C  Iicr persoiinl pi-opcrty from tlic Propcrty. Upoii tlic salc o f  thc Property 

 he loan rrom MH’ (which had been assigned to GMAC) was paid in Tiill. 

It is alleged that plaiiitiffrcccivcd sonic of thc procccds oftlie salc of the Property, but 

not tlic Propci-ty’s f i i l l  valuc or the amount in the note from Hoatson lo the Pliiiritil-I-. 11 is also 

allcgcd that IToatsori iiscd tlic procccds of thc loaii for his owii bcnctit and i-’ailcd to pay plaintifl- 

fix- the valuc of thc Propcrty from the financing of h e  sale. 

Tlic complaint dleges  hat but [or the representations ol- Hoatson she would liavc never 

transferred owncrship of the Property to hi111 and that she relied upon thc promises and 

rcprcscntations of  Hoatson based on the confidenlial relationship betwecii tliciii. 

Thc cuiiiplairi t allcgcs that “Ho:ilson ohtaiiied the loan by ninking reprcsctitntioiis to 

[MlT] which [MI‘I’] knew or sliould liavc known to be false [and that] upon infomiation and 

belief a representative or eniploycc of [ MIT] prepared a fraudulent conlract 011 behalf orHoatsot1 

aiid used same to issuc thc loaii givcii to Hoatson and otherwise aided Hoatson and acted in 

coiiccrt with I-Ioelw? to defraui! Plaintiff out of [thc Propcrty] mid to caiise injury t o  her” 

(Complaint 11 22). 
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Tlic coinplaint lirr-tlier allcgcs Iliat Hoatsori coiispired with MIT and thc other dcl'eiidants 

lo d c fraud p I ai 11 ti 1.r o 11 t her prop cr t y wit 11 o 11 t c o 11 si d era t i c) i i  . 

MIT iiow moves, p~irsuunt to CPLR 321 1 (a) ( 7 ) ,  foi dismissal o r  the coniplaint, xguiiig 

that i t  docs not I I ~ C C I  tlic pleadiiig rccluircniciits for h i d  or a coiispiracy to defraud. I n  support of 

its inotioii, MlT submits thc affidavit of its Vice Presidenl for Lending Operations xid the 

11 iidc r 1 yi ng 1 oar1 and c 1 osi n g doc i i i i i  en t s , 

111 opposiiion, plainliff argues (hat i i  slio~ilcl have ail oppoi-tmity to obtain cliscovcry so 

that i t  can niiipli fy tlic allcgatioiis against MIT, and asserls that Ml'l' owed p1aintiK"a i i i i i i i i n i i i i i  

cliity of h i r  dealing" to ciistirc that  plaintiff received the benefit o f  ihe ti-ansaclion. Plaiiitill'iiotcs 

t h a t  the HUT) 1 Settlement Sl;iltliiicnt pi-cpar-cd by MTT's coiiiiscl iiidicatcs that plniiitiff rcceived 

$3OS,OOO even tIioLigIi she never rcccivcd any ri~o~iics, '  mid that tIic Statement also fails to show 

Ihal ;i nole from Hoatsoii to pl;iintiIl was ~ i s e d  to pay $225,000 ol'tlic purchase pricc. 

~ Hoalson cross iiioves to dismiss the coniplaint jgaiiist Iiim and i n  support of tlic cross 

motion sLibniits his affidavit denying the allegations in  tlic complairit and asscrtiiig that he 

piirchased and sold [lie Property for the sole benefit of the plaiiitirrwho was i n  financial trouble. 

Specifically, Hoatson asserts that at the closing, aftcr paying off tlic prior nioi-tgage, hack laxes 

a n d  fees, he was provitled with R 120,000 out of the $21 0,000 iiiortgasc and that all of the money 

was used to meet [lie fiiiancial obligations of the housc, such as niortgagc payments, taxes aiid 

iitilities aiid the rest went to pay [lie bills for plaintirrs apartrnciit, T-Toatsoii also states tha t  lie 

offered to transfer tlie Propci-ly back lo plaiiitirf bcLorc Iic sold it  i l l  2007 but she refused his 

Tlic court iiotcs tliat tlic settlement stateiiieiit indicates, Iiowcvcr, that $100,000 o l  the I 

loan proceeds were used to pay or[ the prior iiiortgagc 011 tlie Property. 
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ofTer. He also states that lie only sold the Pi-opci-ty arter the money ran out from the mol-tgagc. 

In support of his statements, lioatson attaches various documents, iiicludirig an accounting 01‘ 

Iiow the moneys obtained from the mortgage 011 [lie Property was spent and  documenls iclatiiig to 

Hoalson’s sale of h e  Propcrty i i i  2007 . 

In opposition 10 the ci-oss motion, pliiiiitirf subniits ui iifficlavit rertilting Hoatson’s version 

ol’cvcnts, m i d  ;ISSUITS that, at hcst, Hoatson has raised hctiial qtiesiions h a t  cannot be resolvcd 

o i l  (his iiiolioii. 

D i scii ssio i i  

On a motion pursu:inl to CPLK 321 1 (a) (7), tlic court i s  liiiiitccl to asccrtaining whether 

[lie pleiidiiig states any cause of actioii and not whether there is evideiitiary suppoi-1 h i -  the 

complaint. Gii~genlieiiiier v Ginzhiir,q, 43 NY2d 265 ( 1  (377). The complain1 miis1 be liberally 

coiistrucd iri thc light niost hvorable lo [lie phintirl, aiici all factual allegations iiiiist bc accepted 

as true. Id.; Morone v Morone, 50 NY2d 481 (1 980). 

A1 the same  time, “‘[iln tliosc circuiiistanccs where the legal conclusions and lactual 

allegations arc Clatly contradicted by docnnieiitary evidcnce they arc not pi-csuniud to be [rue or 

nccoi-ded evci-y Ihvorablc infcrcnce”’ Morqenthow Xr 1,atliaiii v. Hank of Ncw Yorlc Company, 

k, 305 AD2d 74, 78 ( I ”  Dept 2003), quotinq, Biondi v. Beelcniaii Hill House Apt. Coiv., 757 

AD211 76, 81 ( I “  Dept 1999), ull’d, 94 NY2d 659 (2000). In such cases, “tlie criterion bccomes 

‘whether tlie proponent has a causc of action, no1 whether he has stated oiic,’” Id., qiioting, 

Gu,q&ieirner v. Ginzbiirg, 43 NY2d at 275. However, dismissal based on docwncntary 

evidence may rrsiilt “only w t m e  ‘it has been shown t h a l  a iiiaterinl [art as clnimcd by the  

pleader.. .is not a fact at all and , , . no significant dispiik exists regarding it ,”’  Acquista v. New 
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York Lire Ins. Co., 2 8 5  AD2d 73, 76 ( I "  Dept 2001), q\iotiiig, Giig~cnliciiiicr v. Cinzbiirq, 43 

NY2d at 275. Affidavits a n d  other cvidcncc siibiiiitfcd hy plaiiiti Niiiay be consiclered for lllc 

liinitcd purpose oC remedying illly dcfccts in  thc complaint and thus preserving iiiiii-tfiilly plcadecl, 

btit polentially n~eritorIous clainis. Rovcllo v Orofino Realty (:o., Inc., 40 NY2d 633 ( 1970). 

To plead ;i viable c;iLise oTaction Tor Traud, plain~ifl 'must allcgc that dcfciidant made a 

misrepresentation of a material existing Tact or a material oniission 01' liict, which was false and 

known to be false by the defendants when made, for tlic piirposc o f  inducing plaintiftYs reliance, 

justifiable reliance u n  the alleged misrcprcscntation or omission by the plain[iK, and iii.jL1i.y. L a m  

Holding Coiiipany v Smith Bamcy Inc., 8s NY2d 41 3, 42 1 ( I996). Additionally, CPLR 301 0 (b)  

ixxluircs that the complaint set I'orth the misconduct coniplaincd o r  i n  sufficient detail to clcarly 

inform each defendant of what Ilieir rcspcctive rolcs wcrc in the incidents complained of  Scc P.T. 

Bank Central Asia v ABN AMRO Rank N.V., 301 AD2d 373, 370 ( 1  s t  Dept 2003). 

Here, the complaint cloes not allege thal MI'I' macle any fratrdulcnt r-1iisrcprcsenlalioiis to 

plaintiff or otherwise intended to dcceive her or incliide allegalions o l  fkct h i l i  which i t  could be 

infcrred that MIT Iiad entered into any iindcrstanding with Hoatson or the other deKeiidaiits to 

cooperale in m y  fraudulent schcnic. Abrahami v IJPC Construction Co., Inc., I76 AD2d 180 ( I S [  

Dept 1901 ), Instead, the complaint tiicrcly allcges that MIT should have knowii that Hmtson's 

loan application was fraudLilcnt, and that by loaning mo11cy to Hoatson i t  iiijured plainti l'l., 

M o rco vc r, p 1 n i n t i ff s c o tic I 11 s ory al I eg a t i (3 11 t li n t t h c 1 o a 11 a g e  em e ti w i 111 H o :its o 17 c o 11 s t i t 11 t ed a 

I-kiuduleiit contract is inadeqtiatc to givc rise to an inferelice that MIT participated in a coiispiracy 

to defraud in the nbsciicc of a1lcg:ttions that thcrc was an understainding between M IT and thc 

other dcfendants to cooperative i l l  a fi-audulent scheme. u; see also 1,cFcbvre v.  New York Life 
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Ins. and Aiiiitiity Corp., 2 I4 AD2d 9 I I ,  (1 I2 (3d Depl I995)(holding h a t  conspirxy to defi-aud 

claim cannot stand agaiiist dcfendant wlio did not commit evcl-y element o r  the rl-:iLrd in  the 

alxcncc of"spcci1ic Fxtual  allegatioiis that could support an in r e r c~~cc  tha t  d c r ~ ~ ~ d ~ ~ ~ 1 t ~  kr~owit~gly 

ugreed lo cooperalive in a fratidtilent scheme, or shared a perfidious purpose with [such 

ci e reI1(i an t 1 7 7 ) .  

Additioiially, p l a i ~ ~ i i r r s  assci-tion i n  rcply that MIT brcnclicd a duty ol' fair dcaling to 

plniri t i  l'f'is iiisirfliciciit to I-cmedy thc dcli-ciivc fi.aiid claiiii, and since h e r e  is iio coii~ractual 

relationship betwecn plaiiiliKand Ml'l', pliiiiitilf cannot assert a claim agaiiist MIT bascd on :I 

I>rcacli of thc covenant of good Liith and Liir dealing. geiiei-aIIy, S I  1 West 232"" Owlicrs 

COI-p. v Jennil'er liealtv CO., 98 NY2d 144 (2003). 

Thus, as the complaint clocs not  sct fbrth with particularity each of the elements o r a  li-aid 

claim against MIT, it  niust bc dismissed ;is to MIT. See Bramex Associates. Inc. v CRI Agcricics, 

Lid., 149 AD2d 383 (1st Dcpt 1989); P.T. Bank Chili-a1 Asia v ABN AMRO Rank N.V., 301 

ADZd 373. 

In  cotitrast, tlic coniplaint sufficiently alleges a h i d  claim agtiiist TToatsoii hascd on 

allcgatioiis that hc iiiadc fi-:iiidulenl representations to pla in l i  H tliat he would purchase thc 

Prym-ty from fnl- Iicr solc Iwiclil and iise the nioiiey to pay ol'licr dcbts, that these 

rcproscntations was falsc, and that, based on the nature o r  her relalior~liip with Hoalson 

p 1 ni ii t i  ll-j LI s t i Ji ab 1 y rc 1 i cd o I 1 t 11 cs e rep res en t at i oils to 11 er de t I-i 111 c 11 t . Mo reo vc r, w li i 1 e H o a t so ii 

denies the allegations in thc complaint, his statements are insuClicient to wawant dismissal of the 

action at this Juiicturc, sincc 110 disccvcry 1135 been taken and ~ 1 ; ~ i n i i ~ ~ c n n t m d i ~ t s  Hnntsnri's 

statements in her affidavit. 
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111 additioii, altliou& tlic documentary cvidcncc subniittcd by Hoatson apperirs lo s~ipport 

h i s  version 01- the evcnts, dismissal based 011 such evidciicc is wari-anted “only wlicrc ‘ i t  1m been 

shown that a material klct ;IS cl;iimcd by tlic plcadcr., .is not a l - x t  at all and , , , Iio sigiiif’icanl 

dispiitc exists r-cgai-diiig i t . ” ’ B  Acquish v. Ncw Yorlc L i k  Ins. (lo., 255  AD2d a t  76 <I-:, 

Gu~genheimer v .  Giiizbui-q:, 43 NY2d :It 275. Hcrc, as the docunicntary evidence relied on by 

Hoatson docs not resolve tlie disputcd iiiaterial l a d s  at issue i l l  tliis action, the cross motion to 

disiiiiss must be denied. 

C’onclusion 

In view of the irbove, i t  is 

ORDERED lhal thc motion to dismiss by delii1dant Mol-tgagcit Inc is graiited, and Ihe 

coiiiplaint against i t  is disniissed; and il i s  rilrtlicr 

ORDERED ha1 the cross motion to dismiss by dcfciidaiit Robci-t Iloatson is denied; and 

i l  is ftir-her 

ORDERED hat the ;1c t i o i i  s ha1 I coli t i n 11 e as agai 11s t t lie reniiii ni 112 c-lekiidaii ts ; 

ORDERED that derend;uit Robci-t Hoatsoii and any oilier defendant who lias not yct 

aiiswcrcd sliall servc a11 answer to the complaint within 20 days of tlie date of this decision and 

ordcr; and it is fildier 

ORDERED that thc rcmaining parties shall appear Ibr a prcliniinary conference in Part 

1 1 ,  room 35 I ,  60 Ccntrc Strcct, New York, NY on Mal-ch 5 ,  2009 at 9:30 am. 

er is k i n g  iiiailcd by my  chainhers to the parties A copy of this decision and ord .- ” ”  

h e i r  counsel. * -  n 

D:ited: Januar 

and/or 
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