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- 
INDEX NO. - x i  MOTION DATE 

MOTION SEQ. NO. &/ 
MOTION CAL. NO. *. 

HON. CAROL EDMEAO PRESENT: 

thls motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavlts - Exhibits ... 
Answering Affldavlts - Exhiblte 

Replying Affidavits 

Cross-Motion: CI Yes I3 No 1 

Upon the foregoing papers, it Is ordered that thls mot1 

The instant application is decided in accordance with thc Memorandum Decision. I t  
is hereby 1 

ORDERED and ADJUDGED that the Petition of Teresa Littera for an order and 
iudgment pursuant to Rule 75 11 of the CPLR vacating the Award and Opinion of Medical 
Arbitrator William B. Hend Jr., M.D., P.C., datcd July 24,2008, on the ground that Arbitrator 
Head allegedly exceeded his authority in finding that Respondent Board of Education of the City 
School District of the City of New York Medical Bureau, HR-Connect Medical Administration 
decision to end petitioner’s line of duty injury status as of approximately October 29, 2005, was 
“medically reasonable” instead of “medically justifiable,” is denied in its entircty; and it is further 

ORDERED and ADJUDGED that the cross motion of respondents to dismiss the petition 
mrsuant to Section 75 1 1 and Rules 404(a) and 321 1 (a)(7) of the CPLR on the ground that petitioner 
has failed to state a cause of action. In his July 24, 2008 Award, Arbitrator Head precisely 
letciinined the issues presented in the express agreemont of the parties in finding that petitioner‘s 
dacement in LODI status was medically reasonable until approximately October 29,2005. Since 
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J. S. C. 

Check one: 1L-f FINAL DISPOSITION 0 N O N - F d -  N 
Check if appropriate: 1-1 DO NOT POST REFERENCE 

[* 1 ]



petitioner's allegations are insuficicnt to est2 lish that, rbitrator Head exceeded the scope of his 
authority, petitioner has failed to state any ground to vacate the award under the narrow review of 
CPLR 4 751 l(b), is granted and the petition is hereby dismissed in its entirety and the arbitration 
award confirmed pursuant to CPLR 5 751 l(e); and i t  is further 

ORDERED that counsel for respondents shall scwe a copy of this Order with notice of entry 
within twenty days of entry on counscl for petitioner. 

YON. CAROL EDMEAD 
DISPOSITION 0 NON-FINAL DISPOSITION 

Check If appropriate: 0 DO NOT POST oREFERENCE 
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SUPREME COURT OF I’HE STATE OF N E W  YORK 
COUNTY OF NEW YORK: PART 35 

In the Matter of- the Application of 

TERESA LITTERA, 

Pctitioner. 

For a Judgment and Order Pursiiant to Articlc 75 
ol‘the Civil Practice Law i d  Rulcs, 

-aga i n s t - 

THE BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF THE CITY OF NEW YORK 
and JOEL L. KLEIN, As Cliancellor of thc New 1’oi.k 
City Public Schools, 

Respondents. 

Index No. 1 14542/2008 

D EClS IONIO RDER 

X 
EDMEAD, J.S.C. 

WEMO RANVI)U M DECIS roiy 

Pelitioner Teresa Litma (“pctitioiicr”) iiioves for an order and judgment pursuant to Rule 

751 1 of the CPLR vncatiny the Awiwd and Opinion ol’Meclical Arbitrator Williaiii B. Head Jr., 

M.D., P.C., (“Arbitrator Head” and/or “Medical Arbitralor”), dated July 34, 2008 (the “Award”), 

011 the ground that Arbitrator Head allegedly excecdccl his authority in finding that Respondent 

Board oFEduc;lLion oL’the Ciry ScliooI District ol’thc C‘ily of New York (“‘Board of Education” or 

“130E”) (also known ;IS thc Ncw York Ci[y 13epiwtnieiil 01’ Educahn ‘b1301?’) Medical Bureau, FIR- 

Connecl Mcdical Admiiiistralioii (“inedic:il b~rcilii” or “HI<-Connect”) dccision to end 

pctitioncr’s line of duty injury (“LODI”) status as of approximatcly October 29,2005, was 

”iiiedically reasonable” instead of “medically justifiable.’’ 
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Ilespondent cross-tiioves lo dismiss the pctition pursuant to Scction 75 11 and 

Rules 404(a) and 321 I (n)(7) of (lie CPLR on llie ground that petilioiicr has f'ailcd to slate 3 c;iiise of  

action. I n  liis July 24, 2008 Award, Arbitrator Head prcciscly delcnniried tlic issues presented in the 

cxprcss agrement of the parties in finding that pctitioncr's placemen1 i n  1,0131 status \vas 

iiicdically reasonable until approxinintely Octobcr 29, 2005. Since petitioner's allegations are 

insullicicnt to estublisli that Arbilralor Hcad excecdcd the scope of liis aiithorily, petitioiicr has 

Iiilcd to slatc any ground to vacnle the awaid unrlcr the tiarrow rcview ol'CP1,R 8 75 I 1 (b). 

Accordingly. tlic pctilioner fails IO cslablish grounds h r  vacatur of 111c arbitrntion award under C1'L.R 

9 751 1, the petition niiisl be dismissed in its enlircty and the arbitralion award confirmed pursuant to 

CPLR $ 75 1 I (e). 

Bctckgl"cll1 I /  d 

Pctitioner, a retireit Assistant Principal I'oniicrly employetl by DOE at Intcriiicdiatc 

School 49 ("I.S. 49'7, commenced cmploymcnt with the BOE as a lcachcr on or around 

Scpteniber 6, 1989 a i d  received tenure on or around September 6 ,  1992. On or about June 1 , 

1999, petitioncr was appointcd to thc position of Assistant Principal and she remained in this 

position until her retirenient on July 3, 2007. 

On or aroiind February 26, 2004, pctitiotier nllcgcdly alteinpled to break tip an riltercatio~i 

bctween students while on duty at I.S. 40 und sustained injuries. As n result of this incident, 

pctilioiicr Nils grantcd LODI status from the BOE Medical Burcnu from February 2004 to June 

2003. I n  mid-January, 200s. pctitioiicr rlirccted G I'eiiialc sliideiit to rcturn to her clnss. In 

i.esponse, thc stuclent dlcgedly stalctl "Rly niotlicr is going to ---- yoit tip." Approximuiely onc 

wcek Iiiter, on January 26. 2005, the stutlenl's niollier oaiiic to h e  school d conli.ontei1 
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pctitioncr, allegedly saying i n  slim and substancc "stay the ---- nway from my kid" or "1 will ---- 

you up"' and "I alii going to eat your food. They will find you i n  the giiltcr." Petitioner allegedly 

] ~ c r c e i \ ~ d  these statements as a thrcat ordeath, and pcrccived that this wonian would kill her. 

Pctitioner subsequently reacted to these statements by riinning into a ''vnult" in the school 

building and hiding for thc reniiiindcr ol'tlie day u n t i l  thc Principal drovc licr honie. Pctitioner 

did not return lo work ancr the ilbovc-n~entiond incident and rctircd as of July 3. 2007, two and 

otie 1ialiyeai.s nficr the incidcnt, having ncver rcturt~ecl to work at the BOE. 

Following thc Janitat-y 26, 2005 inciclcnr, pctitioiier reqiiestcd tha t  her absciices allegedly 

clue to this incident be classified as LODI, and that shc ruceive LODI pay for the nbscnces. ARer 

an invcstiyatioti. BOE Superintcndeiil, Edward Seto, i~diiiinistrativcly denied petilioner's LODI 

injury. I n  tlic intcrim, the BOE Medical Bureau coiiduckd ai1 Employee Medical Revicw of 

pctitioiier 011 Jitnc 17, 2005 and dctcriiliiied that "[nlo objective findings prccliide return to work 

as of August 29, 2005." The petitioncr I i lcJ u grievance and reqiiestcd the adniinistrative bar 

crealcd by the Superintcntletit's denial or  LODI status be lil'ted and allow llie Mcdicnl Burcau. 

HR-Connccl Medical Administration, to cvaluatc tlic petitioner's illedical condition. 'The 

atlministrative bar was lifled and on March 6, 2007, CSA and the BOE reached a settlement in 

regtlrd to petitioner's LODI grievancc. Tlic scttlcmcnt providcd that petitioner rcceive LODI pay 

li-on1 Jatiuary 27, 2005, thi-ouyh April 30, 3005, Additiotially, tlic scttlcmcnt also pt.ovidetl tha l  

pctitioncr reccivc mcdical arbitration pursiimnt to thc Article VII, Scctioti M of thc collective 

Bargaining, Agrecmcnt bctwcen CSA and the BOE to nllow the petitioner to coiitcst the June 17, 

2005 detet-mination or tlic mcdical bui.e;iu h a t  "[nJo objcctive findings precludc return lo work us 

of August 29, 2005. In il letter tlated March 13, 2007, CSA rcquostcd ;i schcdulin~ ol'tlie 
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iiiudical arbilralioii arid specilied thc issires presented for the ineclical arbitrator to determine. 

'Tile issues sirbiiiittcd by the parties for detcriiiiiiutioii by the medical arbitrator were: " 1 )  

Wcre Ms. Littera's abscnccs from August 30, 2005 u n i i l  thc prcsent mcdically justifiable? ( i f  

some but 1101 all werc nieclically justiliablc. specilj, which); 2) If so, wliich ofihosc medically 

justifiable abseiices were caused by lhc .Innuary 26, 2005 line of duly injury?" HR-Connect, 

refcried the mcdicnl arbitration to Arbitrator Idcad and sulicduled ail appointriient for November 

14, 2007 Tor pctitioncr IO incct with the mcclical arbihiltor. 

On Novembcr 14, 2007 Arbitrator Hcad examincd petitioiicr i n  h i s  cnpacily as thc 

niedical arbitrator. Thereafter, on December 1 I , 2007, Dr. Head issued un Award ("December 

I I ,  2007 Award") which statcd [hut: When conipariiig the records 10 Ms. Littera's account of thc 

incidcnls in question, as well as hcr piemilutioii in my oI'ficc, i t  appcars that Ms. Littern is 

cxagyerating. 11 is iiiy opinion that her emotionul rcaciion to thc incidents was temporarily 

disabliny, but I fed thal Ms. Liltera in [sic] no longcr psychiatrically disabled, but has Iiiatlc a 

conscious carecr decision not to rcsitnie teaching. Nonethcless, i t  is my opinion that she should 

huvc bccn given line of duty injury status [or un additional 2 iiionths or irntil approximately 

Oclober 29, 2005. 

After this detcmiination, CSA atloriicy. David Grandwetter, wrotc a letter to 

Arbitrator Head requcsting the medical arbitrator to rccoiisider the December 1 1,2007 Award on 

two grounds: (1 ) lliat tlie n1cdical arbitnitor clairiicd that the petitioricr did not bring any rccords 

with Jicr on rhe date of tlic esaniination, which tlic pctitioncr dcniecl; and (2) that the incdical 

arbitralor clainied to have spokcn with pelitioncr's physiciun, Dr. Klebanov, also which the 

pc t i t  ioner dc t i i  ed. 
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In ccsponse to the recliiest to rcvicw h c  adtlirional clocuiiicnkirion by 1-1 R-Conncct, 

Arbitrator Head reviewed the atlditiotial evidcnce and issucd a response 011 March 14, 2008 

("March 14, 200s Rcsponse") I n  the March 14. 2008 Response, Arbitrator Head lirst noted: 

Ms. Littera ,.. claimcd that I did not rcview records t h i l t  she claimed that I had i n  my possession, 

uid h u t  I rel'used to rakc anothcr copy oftliose I-ecords that she claims that shc ol'fercd to nip: 

during her evalualion. neithcr oTwhich is corrcct. She also claimcd that I did not spcak with Dr. 

Klebanov, urhich I most certainly did on Dccenibcr 7, 2007 as detailed in my report. 

Additionally, altcr dctailiiig his review of  lhc rccords attached to the Fcbrirary 13.2008 letter 

horn CSA. the i i ieclical arl)itrator clctci-ti~ined tliiit:  Corisidering the inforimtion aiid 

dociimentatic311 in hose  records. 1 woulcl now vicw Ms. Liltera's cniolional coiidil ion as bcitis diic 

IO the conibincd cffects of'thc 2004 aiid Jaiiiiary 2005 inciclcnts u p  lo April 2006, aml, IO i i  lesser 

cctcnt up io July 2006, wlien shc stnrtcd to iriiprovc, bcrorc her son's craninl surgcry in July 2006. 

Alter July 2006, i t  would appear that tiel. otlicr problenis, including her mediciil problems, her 

son's siirgcry, and ''pcrsoiial problcnis," upon which Dr. B ~ ~ I v c ~  did not cliicid~ite, bccatne thc 

dominant renson Tor her aiixicty and dcpression and inability to rctiim to work. Finally, in the 

March 14, 2008 Response, Arbitrator Hcud rcqitcslcd 111i1t a re-evaluation by him of the petitioner 

bc sclicduletl, and he: also requested hat  hc bc provirlcd with all thc relevant medical records and 

iqucrslcd to spcak with DI-. Bmver, Ms. L:ix, Dr. Guidncr, i111d Dr. Klebunov. I n  response to this 

request, HR-Conncct- Medical Adminislnitioii schcdiiled ii re- evaluation of thc petitioncr on 

May 23. 2008, On May 23, 2003, Arbitrator Head again rc-cviiluiited h c  pctitioncr. Afler the 

second evaluation of petilioner by Arbiti-ator Hcad, tic issued an Award dated July 24, 2008. In 

this Award, Arbitrator Heiid lirst addressed conit~iiiiiica~ioii wiih petitioner's doctors :uid 
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psychotherapists as well as the records he reviewed of the petitioner prior to the follow-up visit. 

In this report, Arbitrator Head noted “that in the period from April 2006 until July 2006, 

there had been a n~imber of stressors iinrelated to her school experiences, in  her life, including 

both her medical problems diagnosed in April 2006, and her son’s cranial surgery in July 2006, 

and other, undisclosed “personal problems.’’ Upon review of petitioner‘s medical records, 

Arbitrator Head noted that Dr. Gnrdner concluded that petitioner should be able to return to work 

September 2005, relative LO the January 2005 incident. Ultimately, in the July 24, 2008 Award, 

Arbitrator Head concluded: I would stand by my  original arbitration decision of December 11. 

2007. I think that HR-Connect’s original decision to end her line of duty disability status as of 

August 2005 had generally been medically reasonable, except that the period of disabili ty should 

have been extended somewhat longer, until October, 2005. Apart from that, it is clear that the 

incident of January 2005 should not have lead to the prolonged einotional reaction that she is 

claiming, that she had said she had generally felt, “burnt out” due to other issues in  June 2005, 

and that multiple other medical problems later supcrvcned. 

Petitiorter ’s Coiiteiitions 

The Medical Arbitrator’s jurisdiction was specifically limited by the DOE’S letter dated 

October 25,2007. Medical Arbitrator Head was limited to detennining whether petitioner’s 

absences subsequent to August 29, 2005 onward were “medically justifiable.” Instead of 

determining whether the absences in question were “medically justifiable,” Medical Arbitrator 

Head deterniincd that “ ... HR-Connect’s original decision to end her [Littera’s] line of duty 

disability status as of August, 2005 had yenerally been niedically reasonable, ...” 

Medical Arbitrator Head exceeded his power and authority by failing to render his 
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decision based on the specific issues that were presented to him. Medical Arbilrator Head was 

only empowered to determine if petitioner's absences from August 29,2005 to the present were 

medically justifiable. Since petitioner retired July 3,2007, the time period in question is August 

29 through July 3, 2007. 

In basing his decisioii on the issue of whether the decision to end petitioncr's line of dirty 

disability status was generally niedically reasonable, Medical Arbitrator Head exceeded his 

authority. Consequently, as the Medical Arbitrator Award of Arbitrator Head exceeded the 

arbitrator's enumerated powers, the award must be vacated. 

Respor I der1 ts ' Con ter I tioiis 

To the extent that petitioner is seeking to vacate the arbitration award, the petition 

utterly fails to set forth any basis for vacatur under CPLR Q 751 l(b). An arbitration "conducted 

pursuant to the parties' govei-ning colleclive bargaining agreenient-is consensual in nature, and, 

as such, subject to the limited scope of review established by CPLR § 751 1 ." Jania v. New York 

State Div. of H ~ u s .  and Cinty, R e n d  , 271 A.D.2d 878, S79 (3d Dep't 2000). In this regard, 

the petitioner bears the burden of establishing that the award must be vacated under one of the 

narrow grounds listed set forth i n  CPLR 4 751 l(b). at  879. Pursuant to CPLR 0 751 l(b), ai1 

arbitrator's award may be vacated only if the court finds that the rights of the petitioning party 

were prejudiced by: (I) corruption, fraud, or misconduct in procuring the award; or 

( i i )  partiality of an arbitrator appointed as a neutral, except where the award was by confession; 

or (iii) an arbitrator, or agency, or person making the award exceeded his power or so imperfectly 

executed it that a final and definite award iipon the subject matter submitted was not made. 

(iv) Failure to follow the procedure of this article, unlcss the party applying to vacate the award 
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continued with the arbitralion with notice of the defect and without objection. These grounds are 

the exclusive bases for vacating an arbitration award. Moreover, disagreement with the way the 

arbitrator resolves a dispute is not a statutory gsound upon which an award may be vacakd. Thus, a n  

arbitrator's award will not be disturbed ''unless it is violative of strong public policy, it  is totally 

irrational, or exceeds a specifically enumerated limitation on his power." v, Benmou r 

Coats. Im., 61 N.Y.2d 299. 307 (1984). 

Here, the petition simply fails to provide an allegation. much less any evidence, to 

establish that the medical arbitrator exceeded his power or so imperfectly executcd it  that a final 

and deiinite nward on the subject matter was not made. The petition states the operative standard to 

vecate an award under CPLR tj 751 1 (b )(iii), but fails to provide facts sufficient to establish a basis 

for the extraordinary reliefrequested. In this regard, the petitioner seeiiiingly attempts to establish 

grounds for vacatur by alleging that the arbitrator exceeded his authority by stating that HR- 

Connect's decision to end petitioner's LODI was "medically reasonable" rather than specifically 

stating the words "medically justifiable." This argument is without merit. The medical arbitrator 

was given jurisdiction to determine the issues. 

Ar1alvsi(j 

CPLR 75 11 provides for the vacatur of an award in arbitration where "an arbitrator ... 

exceeded his power or so imperfectly executed i t  that a final and definite award upon the subject 

submitted matter was not made ...." CPLR 751 l(b)( 1)( iii). The scope ofjudicial review of 

arbitration awards is extremely limited. Mcrtter of Brow1 & Willitrnisori Tobacco Corporatiori v 

Chesley, 7 A.D.3d 368, 777 N.Y.S.2d 82 (1st Dept. 2004). Where a party to arbitration clnirns 

that thc arbitrator exceeded his or her powers, "[s]uch an excess of power occurs only where the 
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arbitrator’s award violates a strong public policy, is irrational or clearly exceeds a specifically 

enumerated limitation on the arbitrator’s power.” Mutter of New York City Trunsit Authority v 

Transport Workers’ Unioir ofAmerica, Local 100, AFL-CIO, 6 N.Y.3d 332, 336, 812 N.Y.S.2d 

41 3, 845 N.E.2d 1243 (2005); see also Motter of United Fcderntiori of Teachers, Local 2, AFT 

AFL-CIO v Board Educalioiz of Cia! ScAool Dislrict of City of N w  Yorlr, 1 N.Y.3d 72, 79, 769 

N.Y.S.2d 451, 801 N.E.2d 827 (2003). 

Judicial review of arbitral awards pursuant to Education Law 6 3020-a(5) is limited to the 

gouiids set forth in CPLR 75 11. Mutter oJHegarty v Board of Education of City of New Yo&. 5 

A.D.3d 771, 773 N.Y.S.2d 61 1 (2d Dept. 2004), “However, where, as here, the parties are forced 

to engage in compulsory arbitration, judicial review under CPLR article 75 requires that the 

award be in accord with due process and supported by adequate evidence in the record [internal 

quotation marks and citations omitted].” Id. at 772, 773 N.Y.S.2d 61 1. Further, “closer judicial 

scnitiny of the arbitrator’s determination” is required of the court in the cases of coinpulsory 

arbitration. A4atter of Motor Vehicle Acciderit Itrdentnification Corporcition v Actiiii Cusualty & 

Surety Company, 89 N.Y.2d 214,223, 652 N.Y.S.2d 584, 674 N.E.2d 1349 (1996). Thus, the 

award must have “evidentiary support aiid cannot be arbitrary and capricious.” Id. at 223, 652 

N.Y.S.2d 584,674 N.E.2d 1349, 

Furthermore, given the strong public policy of this State, which “prefers arbitration as a 

device for resolution of labor controversies and frowns upon judicial attempts to resolve such 

disputes,” Board of Educntion, Bellmore-Merrick Centrd High School District v Bellmore- 

Merrick United Secondmy Teuchers, Inc., 39 N.Y.2d 167, 171, 383 N.Y.S.2d 242, 347 N.E.2d 

603 (1976), the Court of Appeals has held that “an arbitration award may be vacated [only] on 
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threc narrow grounds: it violates strong public policy, is irrational, or clearly exceeds a 

specifically enumerated limitation on the arbitrator’s power.” United Federntion of Teachers, 

Loco12 v Board of Education of the City of New York (Linclu Feil), 1 N.Y.3d 72, 79, 769 

N.Y.S.2d 45 1, 801 N.E.2d 827 (2003), citing Matter of Bonrd of Educ. of Arlingtoti Cent. School 

Dist. v Arlington Teachers Assn., 78 N.Y.2d 33, 37, 571 N.Y.S.2d 425, 574 N.E.2d 1031 (1991). 

In Mntfer of New Yo/-k State Correctionnl Ofjcers & Police Benevolent Assn. v Stute of New 

York (94 N.Y.2d 321 [ 19991 ), the court refused to disturb an award, cognizant of the fact that 

“[a] court cannot examine the merits of an arbitration award and substitute its judgment for that 

of the arbitrator simply because it believes its interpretation would be the better one. Indeed, even 

in circumstances where an arbitrator makes errors of law or fact, courts will not assuine the role 

of overseers to conform the award to their seme ofjustice” ( id. at  324.  704 N.Y.S.2cI 910, 726 

N.E.2d 462 [citations omitted and emphasis added] ). 

Conclusiou 

This court finds that the Medical Arbitrator’s Award is amply supported by the evidence, 

and is not arbitrary or capricious. The Award is very detailed and thoughtful, and makes 

substantial references to the record. 

In conclusion, Arbitrator Head indeed answered the issues presented in finding that the 

petitioner’s LODI status shoiild have been extended through October 29,2005 due to her inability 

to return to work as a result of the January 2005 incident. Consequently, the petition has failed to 

establish a ground for vac:itur under the narrow review of CPLR 9 7 5  1 1 (b), and must be 

dismissed for failure to stnte a cause of action. 
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Accordingly, i t  is hereby 

ORDERED and ADJUDGED that the Petition of Teresa Littera for an order and 

judgment pursuant to Rule 75 1 1 of the CPLR vacating the Award and Opinion of Mcdical 

Arbitrator William B. Head Jr., M.D., P.C., datcd July 24, 2008, on the ground that Arbitrator 

Head allegedly exceeded his authority in finding that Respondent Board of Education of the City 

School District of the City of New York Medical Bureau, HR-Connect Medical Administration 

decisioii to end petitioner’s line of duty injury status as of approximately October 29,2005, was 

“medically reasonable” instead of “medically justifiable,” is denied in its entirety; and it is further 

ORDERED and ADJUDGED that the cross motion of respondents to dismiss the petition 

pursuant to Section 75 1 1 and Rules 404(a) and 32 1 1 (0)(7) of the CPLR on the ground that petitioner 

has failed to state a cause of action. In his July 24, 2008 Award, Arbitrator Head precisely 

deteimined the issues presented in the express agreement of the parties in finding that petitioner’s 

placement in LODI status was mcdicnlly reasonable until approximately October 29,2005. Since 

petitioner’s allegations are insufficient to establish that Arbitrator Head exceeded the scope of his 

authority, petitioner has failed to state any ground to vacate the award under the narrow review of 

CPLR $ 751 I(b), is granted and the petition is hereby dismissed in its entirety and the arbitration 

award confirmed pursuant to CPLR 5 751 l(e). 

Dated: January 23,2009 
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