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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK:  COMMERCIAL DIVISION 

Z E N 0  INVESTMENTS, LLC, 
- X  - - - - - - - - - - -  

index  N o .  600121/08 
F'laintiff, 

a y a i n s t  - 

MERKILL LYNCI-I & CO., IN(:. and MI 
STEWART, 

Charles E d w a r d  Ramos, J.S.C.: 

13cfcndarits Merr-11.1 Lynch & 

(Loyether, rwfendants) move t.o d .ismiss t.hc amended % c plaint 

w a r t  

( C P L H  3016 [bl , 2.311 [l] [3] , [ 7 1 ) .  Defendants additionally seek 

costs and sanctions pursuant to 22 NYCRR 130.1-1. 

Background' 

This a c t i o n  involves Defendai1t.s' purported improper conduct 

arriourlt1ng to Ltilleged f r a u d ,  tortious i n t e r f e rence ,  

iniscippr-op,r-iat ion of t r a d e  s ec re t s ,  unfalr competition, breach of 

contract arid bad f d i t h  with respect t o  plaintiff Zen0 

Irivestments, L L C ' s  (Zeno) sale of its majority-owned corporation 

ESP Technologies, LLC (ESP). According to Zeno, Defendants 

impropFir-ly sabcitagcd t.hc sale of ESP on three separate occasions. 

Zerio is a lklztware l i rn i t ed  1.i.abilit.y c o r p o r a t i o n  t h a t  

i n v e s t . s  i n  private equity companies. In 2005, it acquired a 98% 

interest i n  E S P .  E S P  develops software f u r  t.he purpose of 

increasing the speed arid efficiency of t r a d i n g  s e c : u r i  t.j.Ets t.hrougl--1 

a prop r i e t. a r-y c 1 e c t r o n  i c t. rad i ny p 1 at f o rm . 
. 
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Zeno a l l e y e s  that.  ESP arid Defendants had a close 

re1 a t i o n s h i p  (beyond t h a t  of a t r a d i t i o n a l  a rms- length  

r e l a t i o n s h i p )  t h a t .  spanned a long pe r iod  of t ime .  In  2 0 0 2 ,  

M e r r i 1 . 1 ’ ~  pi-ime brokerage d i v i s i o n  became one of. E S P ’ s  c l i e n t s .  

F u r t h e r ,  one of Mer - r i l l ’ s  s u b s i d i a r i e s  extended a $ 2 .  8 m i l l i o n  

nope (Note) t o  ESP. 

In  1at.c 2005 t.o e a r l y  2 0 0 6 ,  ESP arid nori,-par-t.y Cred i t  Suisse  

W E ? T . - ~  n e y o t i . a t  iiny E S P ,  8 a c q u i s i t i o n .  Upon l e a r n i n g  of t hese  

r-iegotiat . ioris,  1)eferidarit.s a l l e g e d l y  t.ook a series of a c t i o n s  t o  

thwart. any p o s s i b l e  dea l  , i nc lud ing  t h r e a t e n i n g  t o  use M e r r i l l ‘ s  

a b i l i t y  t o  d r i v e  ESP ou t  of bus iness  because i t  could c a l l  the 

Note due a.t. any t ime .  F u r t h e r ,  Defendants allegedly 

n i i  s represent -ed  tI ia t_  M e r r i l l  w a s  genuine ly  i n t e r e s t e d  in acqu i r ing  

E S P .  In reliance upon Defcndants’ r e p r e s e n t a t i o n s ,  ESP  

te rmina ted  n e g o t i a t i o n s  wi th  Cred i t  S u i s s e  and erit.ered i n t o  

exelusive n e g o t i a t i o n s  wi th  M e r r i l l .  

A t  a meeting a t t e n d e d  by Zeno, ESP  and Defendants ,  Merr i l l  

allegcdly agr-ced to  purchase E S P  f o r  $17.8 m i l l i o n ,  that .  included 

a $ 1 5  riiillior-1 cash payrnent, conversion of t h e  Note t o  e q u i t y ,  and 

a s a l a r i e d  p o s i t i o n  for- a s e n i o r  execu t ive  of E S P .  M e r r i l l  and 

ESP allegedly executed  a l e t - t e r  agreement (Let te r -  Agreement) 

rriernoria1iziIig t h e  oral agreement , followed by t h e  p r e p a r a t i o n  of 

a w r i t l r e r i  proposal f o r  ESP’ 5 a c q u i s i t i o n  by M e r r i l l  (February 

T e r m  Sheek ) , 

Zeno a1 lcicjes t.hat. Defendants d i d  r-lot riegot i a t e  i n  good fait.]-1 

toward x i  ac!c]uisit ion of ESP. Defel-1dant.s we1.e allegedly seeking 
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t o  cause a break o f f  of F:SP's  n e g o t i a t i o n s  wi th  Cred i t  Suisse  by 

appearing t o  he  i n  exc lus ive  a c q u i s i t - i o n  n e g o t i a t i o n s  wi th  E S P .  

Defer-1dant.s' inot ivat ion w a s  t.o misappropr ia te  E S P ' s  t r -ade secrets. 

After- no th ing  t r a n s p i r e d ,  iii t h e  sp r ing  of 2 0 0 6  ESP  renewed 

acquisi.t.ior-i 1-iegot.iations w i t . 1 1  C red i t  Sui sse arid o t h e r  i n v e s t o r s .  

Credit. S u i s a e  pu rpor t ed ly  contac ted  nefeiidar-its in o r d e r  t o  assess 

t-heir- i nt-er-est  Ij n p a r t i c i p a t i n g  i n  E S P '  3 acqu i s i t . i on  a s  an 

a d d i t i o n a l  i n v e s t o r .  While Defendant s r e p r e s e n t e d  t h a t  M e n i l l  

had a genuine i n t e r e s t  i n  p a r t i c i p a t i n g  as an i n v e s t o r  in E S P ' s  

a c q u i s i t i o n ,  Merrill purpor t ed ly  d i d  not..  C red i t  Suisse executed 

a term shee t  (May Term Sheet )  , t h a t  provided t h a t  i n v e s t o r s ,  

i nc lud ing  Credit S u i s s e  and M e r r i l l  , would purchase a t  least $ 2 5  

mi l l ion  of newly i s s u e d  LLU u n i t s  i n  E S P .  On t h e  eve of 

f i n a l i z i n g  the t r a n s a c t i o n ,  Defendants a l l e g e d l y  r e fused  t o  

proceed i n  o r d e r  t o  sabotage any s a l e  of E S P ,  t he reby  causing the 

dea l  t o  c o l l a p s e .  

In  the fall of 2 0 0 6 ,  ESP, Zer io ,  Credi t  S u i s s e ,  and o t h e r  

ir ivest-ors reached a deal f o r  the sale of ESP (November Term 

Sheet) . Defendants  a l l e g e d l y  a t tempted  t o  sabot-aye t h e  third 

at tempt  t o  s e l l  E S P ,  by r e p r e s e n t i n g  that t.hey were w i l l i n g  t o  

convert  t h e  Not-e a s  p a r t  of t h e  t r a n s a c t i o n  arid t h a t  t hey  were 

\\on b(:)tii-d" wi th  par - t ic ipa t . ing  as  an inves to i - .  However, t hey  

backed  out of t h e  dea l  a t  the  l a s t  moment., t he reby  sabotaging i t ,  

M o m  t h a n  a y e a r  later arid f i i i a l l y  without  Defendant-a' 

inLerferer-ice, Z e n o  succeeded i n  s e l l i , ng  E S P .  However, t h e  p r e -  

f inancii-ig v a l u a t i . o n  w a s  subs tan t ia l1 .y  l e s s  t han  e i t - l i c r  the  $ 2 2  
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i n i l l i on  o r  $ 2 0  m i l l i o n  provided under t h e  May arid November T e r m  

Sheets , r e s u l t i n g  i n  t.he commencement of t h i s  a c t i o n  a g a i n s t  

De f endarit s . 

Zeno a s s e r t s  r i i r i e  causes of a c t i o n  f o r  t .ort . ious i n t e r f e r e n c e  

w i t h  p rospec t ive  c o n t r a c t  , t o r t i o u s  i n t e r f e r e n c e  wi th  con t r ac t  , 

promissory f r-aud, f raud/ f  raudulerit inducement , negl igerit 

misrepr-escntat  i o n ,  mi sappropr i a t ion  of t r a d c  s e c r e t s  , unfair-  

compet i t ion ,  br-each of the covenant of good f a i t h  and f a i r .  

d e a l i r i y  , cir id  pr-i rna face tort. . 

Discussion 

Defendants move t o  d i smis s  t h e  amended complaint on s e v e r a l  

grounds, i nc lud ing  t h a t  Zeno l a c k s  s t and ing  t.o pursue  most of the 

causes  of a c t i o n  con ta ined  i n  t h e  complaint , contending  t h a t  they 

a r e  e f f e c t i v e l y  d e r i v a t i v e  c l a i m  t h a t  seek r - e l i e f  on behalf  of 

E S P .  F u r  t:her, Defendants assert t h a t  Zerio o the rwise  f a i l s  t o  

s u L f i c i e n t l y  p l ead  its causes of a c t i o n ,  arid t h a t  documentary 

evidence e s t a b l i s h e s  t h a t  t h e  agreements a t  i s s u e  were not 

b ind ing .  

A t  t h e  outset., the Court must address  t h e  t h r e s h o l d  i s s u e  of 

Z e r i o '  B sl:anciiny t o  pursue  causes of a c t i o n  t-liat on t h e i r  f a c e ,  

a p p ~ t a r  to be s e e k i n g  recovery  f o r  harm t.o ESP.' 

Whcr-e t-he rei-nedy sought by a sha reho lde r  i s  for- a wrong t o  

t.lie cor-por-ati on ,  

berief-it of t h e  corpora t . ion  (In re C o n ~ v e r s ~  T e c h n d c q y ,  Inc. , 5 6  

A l l 3 d  49 [l"'- Uept 2 O ( : ) H 1 )  . Howev~r ,  where (3 sha re io ldc i -  i s  

any c la ims  m u s t  be brought d e r i v a t i v e l y ,  f o r  t h e  

I '  %,c~tno i s  ci 9 8  % sliar-eholder of E S P ,  
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seeking t o  r e d r e s s  harm independent of harrn s u f f e r e d  by t h e  

cor,porati.or-i, i t  r-nay pursue a direct-  cause of a c t i o n  (Id.) . 

The gravamen of Zeno’s amended cornplaint i s  t h a t ,  upon 

learni l ly  t h a t  Zeno might s e l l  ESP t.o Credit Suisse, Defendants 

wrongful ly  feigried i n t e r e s t  i n  purchasing E S P  i n  order- t o  s c u t t l e  

any  sale. The ult irriate harm st.cmminy fr.on-1 t h i s  conduct i s  that 

E S P  w d s  ultimately acqu i red  f o r  inilli.oris of dollars less  than  i t  

had previously becl-1 valued for- ui-ider p r i o r  t e r m  sheets. I n  

add]  t i o i l ,  the i-iar-m s u f f e r e d  i s  the misappropr i a t ion  of E S P ’ s  

p r o p r i e t a r y  tec:hnology t h a t  pu rpor t ed ly  c o n s t i t u t e s  p r o t e c t e d  

t r a d c  s e c r e t s  (Amended Complaint, 1111 26, 4 7 ,  57, 66, 69-71, 78, 

89, 9 3 ) .  

Because the  recovery  sought by Zeno i n  the causes  of action 

f o r  t o r t i o u s  i n t e r f e r e n c e  wi th  c o n t r a c t ,  promissory f r a u d ,  

f raud/f  raudulerit  inducement , negligent rni .srepresentat ion,  

rnisappropriatiori  of t r a d e  s e c r e t s ,  u n f a i r  compet. i t ion,  and prima 

f a c i e  tor t ,  w o u l d  f low i n  t h e  fir-st. i n s t a n c e  t o  the b e n e f i t  of 

E S P  arid not. d i r e c t l y  t o  t h e  b e n e f i t  of Zeno, t h e  Court concludes 

t h a t  t.hese causes  of action a r e  d e r i v a t i v e  i i i  nature (see O’Neill 

v Warburg, P i n u u s  & Co., 39 AD3d 2 8 1 ,  2 8 1 - 8 2  [l!” Dept 2 0 0 7 1  1 .  

Consequently, Zerio, a s  a m a j o r i t y  s h a r e h o l d e r ,  l a c k s  standing t o  

br ing  an  ac t ion  i n  it.s own name f o r  recovery  sought. f o r  t h e  

ben(?f i t  of the c:orpornt j on, E S P ,  The second through seventh  and 

n i n t h  ciauses of a c t i o n  a r e  d ismissed  without. p r e j u d i c e  to be re -  

plead derivatively, i.f so adv i sed .  

Nonetheless  , Z e n c  a s s e r t s  t h a t  i t  has  s t a i i d i n y  t o  p lead  
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causes  of a c t i o n  f o r  breach  of t h e  implied covenant of good f a i t h  

and f a i r  dea,lirig arid t o r t i o u s  i n t e r f e r e n c e  wi th  p r o s p e c t i v e  

c o n t r a c t  r c l a t  i o n s  as a t h i r d - p a r t y  b e n e f i c i a r y  of those 

agreements and/or p r o s p e c t i v e  agreements .  Z e r i o  a s s e r t s  t h a t  , 

a1t:hough i . t  i s  not. 3. s i g n a t o r y  t o  t h e  Let te r '  Agreement or the 

February Term Sheet. , i t  was an in tended  t h i r d  par t -y  b e n e f i c i a r y  

of those  agreements .  F u r t h e r ,  i t  asserts t h a t ,  t.o t h e  e x t e n t  

t h a i  these agreement-s are p r e l i m i n a r y  i n  n a t u r e  , 

ir-iuofar as  t.1iey o b l i g a t e  Defendants t o  n e g o t i a t e  toward 11 f i n a l  

t h e y  a r e  binding 

ayr-eemenl: i 11 good f a i t h  

Cer t a in  p r e l i m i n a r y  agreements may be t h e  b a s i s  f o r  a cause 

of a c t i o n  for breach  of t h e  implied covenant of good f a i t h  and 

f a i r  d e a l i n g  ( N e t w o r k  E n t e r p r i s e s ,  Inc .  v APBA O f f s h o r e  

P r o d u c t i o n s ,  Inc. , 483 [SD NY 20061 , a f f i r m e d  2 6 4  Fed Appx 36  [2d 

C i r  20081 ) . None the le s s ,  documentary ev idence ,  iiarnely t h e  

agr-eernents themselves  , demonstrate  t -hat  t h e  L e t t e r  Agreement o r  

t h c  February Terrii Sheet  a r e  riot binding  pre l iminar -y  agreements t o  

e i t h e r  a c q u i r e  E S P ,  

an att-empt t.o r e a c h  ayrcernent a s  t o  t h e  a c q u i s i t i o n  of ESP  in t h e  

f u t u r c  (sec B r o w n  v Car-a, 4 2 0  F 3d 1 4 8 ,  15.3 [2"'" C i r  20051) . 

or t o  n e g o t i a t e  open i s s u e s  i n  good f a i t h  i n  

'I'he in t .en t  of the p a r t i e s  riot t o  be bound i s  e x p l i c i t  from 

t h c  language of t h e  agreements themselves , 

e x p r e s s l y  states t ha t .  Mer r i l l  and ESP, 

T h e  Le t - t c r  Ayr-eernent 

" p I. opo s e t. o c on t. i nue d i s c u s s i. on s c onc e r n  i rig a po 8 B i b 1 f 
s t r a t . e g i c  r e l a t i o n s h i p  , . . Each  p a r t y  a l s o  ur-iderstands that 
no coritr-dct. o r  ayreement provid inq  for a Transaction shall 
be deet-lied t o  ex is t .  kjet .wee1i  t h e  p a r t i e s  unless and u n t i l  ;I 
f i n a l  c k f  i r i i t i v e  ayrecment 11~2s been executed  and d e l i v e r e d  
. . .  nei t l icr  of t he  p a r t . i e s  wJ.1~1 be under- any legal.  
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o b l i g a t i o n  of any kind whatsoever- w i t h  respect. t.0 such 
Transac t ion  by v i r t u e  of t h j  3 1 .e t t e r  agreement” (emphasis 
addcd) (L,c.tI-er Agreei-nent., Exh ib i t  E3, annexed t.o the Aff. of 
LJohn Gueli , Esq. ) . 

S i m i l a r l y ,  the February T e r m  Sheet e x p r e s s l y  disavows t h a t  

iC c r e a t e s  biriding obligations. I t  states t h a t  Merri11 “ i s  

pleased t o  subrriit tlhis Non-Binding Indica t ior i  of In t e r - e s t  . . . . A s  

th i : ;  P1-0posal. i s  nun-brindiiiq ( .  . . )  any and a l l  terms d i scussed  

r e l a t i n g  LCJ th is  Pr-oposal are subject t o  clianyc” (emphasis added) 

(February Term Sheet, Exhib i t  C ,  I d . )  , 

The express language of the L e t t e r  Agreement. arid the 

February Term Sheet demonatrat-e an unrnistakab1.e i n t e n t  by ESP and 

M e n i l l  riot t.o be bound e i t h e r  t o  t h e  s a l e  of ESP o r  t o  cont inue  

t o  n e y o t . i c ~ t e  i n  qood fait .]]  i n  t h e  f u t u r e  towards a final 

agreement for- E S P ‘ s  sale. Otherwise,  the impl ied  covenant of 

good faith and f a i r  d e a l i n g  cannot be used t o  c r e a t e  new 

c o n t r a c t u a l  o b l i g a t - i o n s  that negate t h e  p a r t i e s ’  explicit and 

barga incd-  Eor-  i n t e n t  ions ( M a d i s o n  Apparel G I - O L I ~  Ltd. v H a c h e t  te 

k ’ i l i p a c c h i  Pressc, S . A . ,  52 AD3d 385, 3 8 6  [l”’ Dept 20081). 

POT: tliese reason:;, t h e  C o u r t  concludes t h a t  Z e n 0  has f a i l e d  

t o  a l l e g e  aiiy agreement t h a t  would g i v e  r i s e  t.o a du ty  on 

Merr i l l ’ s  part t o  a u t  i n  good f a i t h  (and upon which Zeno can 

c la im c.nt:it.l@merit t o  t h i r d  p a r t y  b e n e f i c i a r y  status) . There fo re ,  

D e L e n d a r i t s ’  n~ot:ion t o  d i smis s  the eig1it.l-i cause of a c t i o n  f o r  

breach of t.lie roven;int (I€ good f a i t h  and f a i r -  deal. 1 ng i s g r a n t e d ,  

Xeno’ s c iause  of i?cLion f o r  t o r t i , o u s  i n t e r f e r e n c e  w i t h  

p’cispeciit i v e  cioritrac!tual r e l a t - i o n s  premised upoin Zeno’ s status a s  
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in tended  t h i r d  p a r t y  belief i c i a r y  of any cont rac t .  bet-ween ESP and 

Cred i t  S u i s s e ,  also f a i l s .  

In order t.o p l ead  a cause of a c t i o n  f o r  t o r t i o u s  

irittr€eEtr.rice wi t .1 . i  pi-ospect i.ve c o n t r a c t u a l  re1 a t  ions , a pari ly  must 

alleye t-hat the wroriyful conduct i s  d i r e c t e d ,  riot a t  t.lie 

p l a i n t i f f  i t s e l f ,  but a t  the p a r t y  with whic:h t h e  p l a i n t i f f  has ,  

o r  aeclcs t.o have, a r e l a t i o n s h i p  wit-h ( C a r v e ]   COY,^. v Noonan, 3 

NY3d 1.82, 1 9 0 - 9 2  [2004j). In o t h e r  words, what i s  r equ i r ed  i s  

the a l l c q a t i o n  that Defendants used wrongful incans t o  d r i v e  away 

C r e d i t  S u i s s e  (1-d. ) , u n l e s s  Zeno alleyes that t h e  Defendants’ 

sole motivat.ion was t o  h a r m  Zerio ( N B T  Eiancorp., Inc. v 

Fleet/Norstar F i n .  Group, I n c . ,  2 1 5  AD2d 930, 9 9 0 - 9 1  [3d Dept 

19951  , a f f i r m e d  8 7  NY2d 6 1 4  [1996]). 

However, Zeno does not  a l l e g e  that.  Defendants’  purpor ted  

wrongful c!oiiduct was d i r e c t e d  a t  Credi t  S u i s s e ,  b u t  a t  E S P .  

O t - h e r w i s e ,  Z e r i o  d o e s  riot a l l e g e  t h a t  Defendants’ s o l e  motivat ion 

was t o  harm Z e r i o  o r  even ESP, f o r  t h a t  m a t t e r .  Rather‘, Zeno 

alleges t h a t   defendant.^ were motivated by a d e s i r e  t o  procure 

E S P ’ s  p r o p r i e t a r y  mat-er-ial i n  order t o  conduct due d i l i g e n c e  on 

ESP (Arriendcd Complaint , 11 2 8  . 

For these ~-ec‘lsc31-1~, Z e n 0  f a i l s  t o  s u f f i c i e n t l y  s t a t e  t h a t  i t  

i s  enti t . led t.o third benefic!iary status i n  o r d e r  t o  recover  f o r  

tror-ti.ous i n t e r f e r e n c e  wi th  p rospec t ive  c o n t r a c t u a l  r e l a t i o n s .  

F i n a l l y ,  t h e  Court d e c l i n e s  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  

y r n n t .  DeIendants’ request. f o r  c o s t s ,  pursuant  t.o 2 2  NYCRR 130.1- 

1. Dt.tfei.ic3ant.s l-iavt:? not demonstrated t h a t  t.liis ac t j .on  i s  so 
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frivolous as t-o warrant. t h e  imposition of sanct-ions , 

Acc!ordingly,  it- i s  

ORDERED that .  t.he motion t o  dismiss t h e  amended complailit i s  

g ran ted ;  and it. i s  f u r t h e r -  

ORDERED t h a t  the request for costs i s  d e n i e d .  

Dated: January 21, 2009 

ENTER : 
Lfl* 

J.S.C. 
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