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SUPREME COURT OF THE STATE Ob' NEW YOIIK 
COUNTY OF NEW YORK: I A S  PART 15 

OTID REPIJBLIC NATTONAL TITLE I N S U R A N C E  
COMPANY, 

F l a i r (  i11, 
Indcax No. 601 608/04 
M t n  Seq. 001 

--(.~qair-is I_- 

AMERTCAN P l O N E E R  T TTI,F, INSURANCE COMPANY, 

D e f e n d a n t . .  

N 

WALTER B. TOLUB, J.: 

In thi5 a r t i o n  he tween t w o  real e ? t a t e  title ins~. l rar icc  

companies ,  p 1 ~ i r i l . i f f  s e e k s  i n d e m n i  f i c a t i o n  Lor expenses incurred 

purchast? of  prcmises f r o m  t .he defendant's -i n:;urr,?d. T h e  a c t i n n  i s  

b e f o r e  Lhe c o u r t  j i i  connection w i t h  t h e  parties' motion and 

crc . rss-motior i  for summary judgment, motion sequence  # U O l .  

T n  previnu:-;  r e l a t e d  p r o c e e d i n g s ,  Jus t i cE- .  S h e r r y  K l e l i r i  

Hei t. 1 c ' r  ad(:li:.c.?;ed t - h o  c:ornp,etincj clairrls t . o  the premises known as 

145 W c s t  13?"" S t r e e t ,  New York, Ncw York (the p r o p e r t y ) .  .See 

S a g e t ,  et a ? .  , I n d e x  No. 119884/02 ( S H ~  Ct., NY Coux1t.y 1/5/?00.5) 

A l e x  Saqet ( S a g e t )  w a s  v o i d ,  that. t h e  u l t i m a t e  p u r c h a s e r s  of  t h e  

property b : l . i  azer El.:i F I : ~  ( E l i a s )  arid, Alew P r o p e r t y  Management 

( A 1 . c ~ )  , d i d  n n t  ho1.d v a l i d  i.il:le t o  t.he prc)per i .y ,  a n d  t h a t  Sun 

T r u s t ,  M o r t g a g e ,  I n c :  - (si111 Trust) had l o s t .  i t:.s mortyage s c c u r i t y  . 
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These parties were advised to look 1-0 their own l.i1-.1e insurance  

for r e i m b u r s e m e n t .  Summary j i idgment in f a v o r  of: t h e s e  p a r t i e s  

was denied,  a s  q u e s t i o n s  o€ f a c t .  r ema ined  a s  t o  w h e t h e r  El i a s ,  

A l e w  and OL S u n  ' r ' r u s t  k n e w  or s h o u l d  have  known L l h a k  t i h e  deed 

from Mclud A t : k i . r i s  to d e L e r i d a n t .  Saget was a forgery. 

Thereafter, plaintiff p a i d  o u t  the e n t i r e  m o r t g a g e  t - i t l e  

po.lj cy to (3ne of i t . 3  i n ~ u r e d s ,  Sun Trus l - . ,  in t h e  amount of 

$465,200. 

T n  the p r e s e n l .  a(:t.:.i.on, p l a i n t i f f  O l d  Rcpub1i.c Nat-ional.  T j , t _ l  E! 

I n s u r a r i c c  Conipany (01 cl Republ ic)  has  sued d e f c n d a n  t: American  

Pioneer T i t l e  I n s u r a n c e  Company (Ameri c a n  P i o n e e r )  for b r e a c h  o f  

c o n t r a c t ,  indemnity, c o n t r i b u t i o n ,  a n d  fraud. O3.d R e p u b 1 j . c  

a 1 l eyes  t h a t  it. had insured E1 i a s  a n d  S u n  T r i i s t  j.n connnrtion 

wj th t . he  p ~ ~ r r h d s e  arid niortyayi.ncj o f  t.he s u b j e c t  premises based on 

d n  i n d e m n i f i c a t i o n  agr'eemenl. i t  o b t a i n e d  f r o m  Ame.ri.can P i i o n p e r .  

E l  i a s  h a d  con t r ac t ed  to purchase  the p r o p e r t - y  from M e r c u r y  Homes 

Rehah LT,C ( M e r c u r y  I inmcs)  , w h o  h a d ,  in Lmr11, t a k e n  t i t l e  from 

Sayet . At t.he c 10s i ng of- I. i t.1.c bel:ween El. i d s  arid Mcrci,~ ry Homes. 

i ri 2002, 0 1  d Hepuhl ic :  i -a ised a n  E x c e p t i o n  t o  Mercury  Homes's 

title h a s c d  o n  I:he abspnce of  p roof  thal.. Maud A t l t i n s  w a s  s t i l l  

living when ~ 1 - 1 ~  deed t r a n s f e r r i n g  t i t l e  t o  Saget w a s  de l i . ve red .  

O l d  Hepubl i c' s a b s t r a c t .  company, Junr:t.irorl Ahsi-r-ac, cor1tac:t(?d 

Ame r icai? P ionee r . '  s abst-ract. company, E q u j  t y  S e t t l . c m e n  t S e r v i c e s ,  

I n c . ,  a n  A U ~ J U S I .  7 ,  2007, t h e  day of t .he  Mer-cllry H n m e s / E l i a s  
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c l o s i n q ,  a n d  rc>qi1e5t .ed ;i l e t t c r  of indemnification from Amer-icar 

Ficinc-.er r e q a r d i n q  this e x c e p t j - o n  in order for t h e  sale to close. 

W i t h  a v e r b a l  promi.se . t h a t  A m c r i c a n  F)ionee.r wou ld  i ssue s i i c h  a 

l e t t e r ,  the s a l e  b e k w e e n  M c r c ~ i r y  Homes a n d  Elia..; c l o s e d  on August 

7, 2002. Or? Auqust 1 3 ,  2002, American P i o n e e r  issued a letter nf 

indemnification to O l d  Republjc. That l e t t e r  (if  i n d e m n i t y  s l ra ted  

p o l  i c y  o r  t i t l e  .insuraric:ci w i t h o u t  excep t . i on  L o  t h c  o b j e c t i o n ,  or 

w i t - h  a f  f irmat. i .ve c :ove r~~qe  to s a i d  exception, American Pioneer 

indemnify arid h o l d  [ O l d  RepubJ. ic : ]  
h a i - m l c s s  i - r . - o r n  all loss,  cost or 
damaqc's wh ich  i t  may sustain by so 
doi.ng as set. f o r t h  h e r e i n .  

A d d i L i o n a l  language s t a t . c d  khat the letter of j ndemni t y  was 
-1 jrnil-ed, as L o 1  lows : 

t.o 1.1-1~: t e r m s  ;:jnci cond i f i . ons  of t h e  
policy i.s.si.icd by kner:i can Pioneer  
'Ti t.1.e lns l l r ancc3  Compar!y. A 
pre  r ~=;yiJ i . s i  L e  t.o a n y  rccovery under 
t i h i s  i n d e m n i t y  i s  condi t . i .oned  upon 
your company's l i a b i l  i . t .y u n d e r  i - t  s 
p o l i c y  i - s sucd  in this t r a n s a c t i . o n .  
A s  a c o n d i t i o n  precedent. t o  this 
i n d e m r  i f j. c:a-l:i on,  A m e r i c a n  Pioneer 

T i t l e  T I? s u r a 1 - t ~ ~  Company mil st: 
r c : c : c i v e  w r i t  Len noti.(.:e of- ariy c l a i m  
c o v e r e d  ?.er,c.:hy w i t h i n  t3 reasonabl e 
I-:iin(? arid r c ~ e r - v e s  the  r i q h t .  to 
e n y a g e  counse 1 of its clioic-.e i n  
deiensc 01 said c l . a i m .  

In its aiiswer, defendant. assert .ed s i x  a f f i r m a t i v e  deEenscs: 
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c:iluseci b y  i,t,s o w n  a c t i o n s ,  or by t h e  actions of t h i r d  pa . r t . i es ,  no 

duty owed t:o p l a i n t i  f f ,  w a i v e r ,  laches and  esCoppel, a n d  [:tie 1 ack 

of any darnage l.0 p 1 a i n l . i  ff. 

01 d F,f:!puhl~.c move:; For summary judgment., c la iming  that 

defenddiit: has no defense to t h i s  actj on, and t h a t .  the a f f i  rmat- ive 

defenses raiscd hy defendant a r c  merely p r o  forma, wiLhout any 

subs t . ancc .  

Arrleri.c;ln Pionfccr  h,is cross-moved f o r  summary juclqment., 

c l a j m i n g  t h a t .  it tievcr agreed to indemnify Old ReptIh1 i c f o r  the  

Sun T i u . c t  m o r t y a g c  transaction, that t.hc amoarit. of t i t l e  

i n s u r a n c e  which 01 d Repub1i.c: issued was n e v e r  r evea led  I:(:) 

A m e r i c a n  Pi.oneer- when Llie i ndemr1it.y 1 e t t e r  W A S  souqht, k h a t  

Ar r i e r i ca r .1  P i  UIICI:(:!L‘ hijid no k n n w l e d g c  th;it. 01 d Kepubl i ( :  h a d  is:;inet:l 

I.it-le it-isi.ir-ani:e L o r  $5<10, 1)00, more . than thrce t . i m e s  the amount 

t h a t  American Pio r i ee r  had i s s u e d  for 1:he same p r o p e r t y  t-kree 

weeks edr>Lier, t h a t  A r r e r j  c a n  P i o n e e r  never i ssued a “ s t r a i g h t  

1 e t . t e r ”  of i t-iderrmi ty, t-hclt American P i  o~ne?.r: 1 i init.ed i I s  

ob1 i . q ~ t L . o i i  t c  j - n d c m n i f y  (31.ci l i epubl ic  to t h e  t e r m s  and  c o n d i t i o n s  

o f  the po1ic:y it h a d  issued, and  that ills 1 . i a b i l i t . y  t.o O l d  

Repi ibl ic  is J . i m i t . e d  t.0 t h e  amount of  thc p o l i c y  iL. i s s u e d  i n  the 

t . rans,: ictioil  i t  had i n s u r e d ,  t.o $190, 000. 

Bot-ti side:; concede i . t iat_ an i ndcmni t -y  ac j rcement  was r e a c h e d  

before the A1dgus.t  7, 2002 t r a r i s a c . t i o n  between Mcrcury Ilomes arid 

E l i . a s  c l o s e d .  I-Iowever, what. they fail L o  a g r e e  017 i.s the amoi.int 

-4- 

[* 5 ]

http://amoi.int


that A m e r i ( r d l i  P i o n e e r  agr-eed t:o i.nilcmni fy 01 ci Republic for, and 

t h c  cha rac t e r  of t.he coverage ,  whether f o r  fee t-it1.e i n s n r a n c e  

ririly, or for fee arid mortgage i n s u r a n c e .  

A movant’s burden  on a mot-ion for summary j u d g m e n t  i s  to 

e s t . a b l i s l i  1:haI- t.her:e arc! no m a t e r i a  L i s s u e s  of f a c t .  2m:kerman v 

P i t r y  nf N e w  Yi.17-k. 49 N Y 2 d  557 (1980). O n c e  a movant h a s  met th i s  

burdeii ,  1.he p a r t y  o p p o s i n q  t-.he rnotj on must.. come f o r w a r d  w i i : l i  

prnn f  of t h e  ex-i s t-.fince of cll t r i a b l e  i ssue ~ 

23 N Y 2 d  728 (1.968). 

T n d i g  17 F i n k c ? l . s t e i n ,  

Old  Repub1 IC h a s  o f f e r e d  a f i - idav j  ts fr-nrn James Pedowitz, 

Esq. (Pcdowi-1.z)  to esiabl ish, t h r o u g h  evidence o f  c u s t o m  arid 

usayc?  in ?.lie i n d u s t r y ,  t h a t  American P i o n e e r ’ s  “straight” 1 e t - t e r  

of l indemni ty was uncond  it i o n a l  arid unl imit led as Lo amount. 

American P i  orleer o f  f e r3  tne a f f i d a v j . t  of one  o f  its t f t t l  c 

underwr i t . e r s  to 5~1pp0rL  itis claim that it had no knowledge  nf ally 

mor-tyclye t i t . l e  i nsura i ice  b P i n g  i r ivolved in -[.he s u b s e q u e n t  sale to 

E l i d s ,  

the  p o l i c y  i t  had iissued to i t - z ,  i n s u r e d  s c v c r a l  w e e k s  c a r l . i e r .  

Thi  s wi tnc:;s pai.r\tr; ta \:he l a n y u a q e  j n the : - ;ubsequent : ly  i ssiied 

I.cLter ol- indcmnity, 

to t h e  t c r m s  d r l d  c o n d i t i o n s  o f  t . h p  pol i c y  blh iCi .1  Amer ica r l  P i o n e e r  

i s s u e d  t n  it:; j.nsi.ir(?d. 

c.~ild t h a L  . i t  o n l y  aq reed  to indemni.fy up i io thc  amount of 

whj c:h s t - a t e s  t h a t  t h ~ .  ri 1 idcmnit .y is si.ibject 

The p a r t - i c s  do not. d i s p u t e  {khat. t h e y  en t e red  i.nt.0 an 

indemnity a g r e e r n c n t  o r i  Rugu..;t 7 ,  2(II)%; however ,  t h e  p a r t - i e s ’  
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in t .c?n t io ins  req.‘irdiriy the rriateria:I terms of  t h e  agreement .  r e m a i n  

in di.sput.Ei. .All_linuql-1 t h c ?  p a r t i e s  s e e k  a summary d o c i s i o n  b y  the 

c:n~.i?-t, t.hc e x i s l e n c e  of  mal-eri  dl question..; of  [ ac t  pr~c1,udc.s 

surrirnary j udgrnen t. for e i t h e r  side. Pcdowri-tz addresses t:hc 

inadequacy of each of  Amer ican  Pj oneer’s a f f i r m a t i v e  defenses, 

concl r id ing  t . h a t  t h e  riefeinscs a r e  “wj t - h o u t  s u b s t a n c e ,  ” ard L h a t .  

defennd;dnt ha:-; 1-101. inc3ic:at.ec-i any \ \  c l e a r ”  or \ \  spe(.:it ii:” d e f e n s e  

aqa i  nst O l d  l i epubl  i c’ s i:l.aims. Pedowitz < i l s o  ciddrcsses issucs he 

a n t i c i p a l - e s  \-.hat Amer ic : an  Fior icer  will ra i se ,  such as t h e  [act. 

t.hat i t was Arrie.rican P i  o n e e r ‘  s i n . t e n t  1.0 exclude coverage tor 

p1 .a in t iL f  ’ s rrioi:t.qagce f rom the ini-lemni Iiy acyreemcnt , 

Tlnwevcr q i i ( 2 l i  f i e d  Pedowitz may Lie on issues  r e l a l - e d  t o  t i l l e  

i n s u r a n c e ,  t-hc s ~ ~ f f i c : i . ~ ~ n c y  of d e f e n d a n t  s a f i i r m a t j . v e  de F e n s e s  is 

mat L e r  uni que1 y w i t h i n  the “ e x c l u s i v e  p r c r o y a t i v e  of t .hc  c o u r t  

to render  a r u l  i.ng O K  a 1cqa.1. i ssue [ a n d ]  Lhc !  attcrnpl. by a 

[ p a r t y ]  to ar1-oqatc  l v  I i i rns1;(~1 f: a jud i t r i  nl f u n c t i  on u n d e r  t h e  

q u i s e  o f  e x p e r t  t c s t i n i o n y  w i l l  be re jec\ :ed.”  S inqk  v Kolcaj 

Fedowi t 7’  s ReaLLy C o q .  I 2 8 3  A D 2 d  350, 351 (1‘’ Dept. 2001). 

o p i n i o n  o n  t h e  s u r  f i c . i . e n c y  n f  defcndant . ’  s pleading j.s thus o.f no 

w c i g h t  . 

W i t h  respert to t h e  i s s u e  of  A i n c r i m n  Fi i 3 n c e . r ’ ~  j .nt .Enl.  to 

exclude? covcrage Lor pla i n t . i f  f’ s m o r t g a q e e ,  P e d o w i t z  opines I.hat 

t h e  phrase “ p o l i  cy nf insurance" j.s r-lot: limi tfid, e i t h e r  express1 y 

cx i.mp1.i citly, t o  c i t h c r  t he  f e e  or rnc-ii~~trgayc in t . ( ! res t . s ,  ancl that 
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the i n d e m n i t y  agreement .  therefore covered hollh of these cnveraqes 

by O l d  R e p u b l i c .  

Pedowitz a 1 so o p i n e s  t h a t  t .he  “amount of i n s iu rance ,  ” 

separately listed i n  a Schedule A t.o the pr.Lj.(:y, .is c l n t i r e l y  

d i f f e r e n t  f z‘cm t.he “terms axid c o n d i t i o n s ”  of t.he defendan.L:‘s 

p o l i c y ,  hased or) t . i e  i n d u s t . r y ’ s  ra t -c  manua l  and t ihe  absence (11 a. 

space on iridi.ist.ry- ai:cepl::ed f o r m s  for ,[-.he amount. of i n s u r a n c e .  

PCdowi t ;‘s  opinion may be a c c u r a t e ,  a s  f a r  as  i-t g o e s ,  but 

it still does n o t  rest>lvr.: the f a c t l u a l  i s suc :  of- L h e  par t - i  P S ’  

i n t e n t  regar r l i  ng tihc: t y p e  and extent of t he  indemnity agreement’s 

c o v e r a q e ,  w h e n  t h e  oral i n d e m n i t y  agreement. w a s  r e a r h e r  on t .he 

ddy of the clos.i r i g .  The affidavit. of American Pioneer’s t i t l e  

u 1-1 de r w r i t c r rd i s e:-; mc r c f acl: ua 1. i .s s u e s  , w i t. 1-1 011 t, re s cj 1. v i. n g a n y  

Thus, l . 1 7 ~  m o t i o n s  for summary judcjmenl: r n l l s t  be denjed. 

A c c o r d i n q l y ,  it. is 

O R D E R E D  t h a l  t:hc r n c l t i n n  a n d  cross rn0t. i  on for- s i i inmary 

j udgrnen I. a r c  cicni  ed . 

Counsel f o r  the p a r t j . c s  are direck-etl to a p p e a r  for a Pre- 

Trial C o n f e r e n c e  i.n iA Par i - .  15, Room 335, GO C e n t r e  S t r e e t ,  New 

York, New Y o r k ,  a t  13:OO a.m. on March .13, 2009. 

T h i s  rncmo~-aridum o p i m n  o r i s t i  tute? the d e c i s i  on and or-dcr  
* . , :  

, ’ ~ .  ,IC 

of t. h c  C ; o u  r t. . ,. .. 

. 1 ’  

13’ , . 
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