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thc p i i r c h a s e  pri re, $60, 300, was f i n a n c e d  b y  a niortqacjc ( N o t i c e  

I n  1992, p1.a in t i  €1 commenced an uncont .es tcd  d i v o r c e  

procce t l inq  i n  N e w  Y o r k  County under Index  No. ‘709%7/1992 (“thc 

divorce a c t i  (3n”) . The p a r t i . e s  e n t e r e d  iu1-o a sL ipu1  a L i o n  01 

settlcment i n  t:he divorce a c t i . o n  in October ,  1992 ( “ t -he  

s t i p i i l  a t i o n  of sctt.lemerit”) . C o n t a i - n e d  w i t h j  ri  t h e  s L i p r i l a t i o n  

VI, w h i c h  se.t fort t h c  oh1 i g a t i o n s  of both parI : ies  wi t h  respect 

e n t i r e t y ,  as  C o ’ l  I o w s :  

Tl ic  p a r  I-.i es ~31-e t h c  i‘~w11c1-5 01. t h e  conp‘crIri\.iTi(..: apar tmeni:  
known a s  514 E a s t  82. ’ St-reet., Apartment 5K, New Y o r k ,  New 
York 10028 ( h e r e i n a f t e r  r e f e r r e d  to as t . h e  “Coop”) . The 
p a r t - i e s  have a g r e e d  t h a t  w i t h i n  ninoty (90) days of the 
execution of this St ipulat ion,  the Husbar-icl s h a l l  h u v  all o f  

Wife’s r j . g h t ,  t i V 1 . e  a n d  in te res t :  i n  the Coop bv t h e  pavmerit 
of $4, 000. 00 ,in f u l l  ~ i n d  final s a t i s f a c t i o n  nf  W i € c ‘  T 

i n t . c r e s L  i n  s a i d  p r g p e r t v -  The Wife will deliver at closing 
a ] ,1  documents  ncicessasv to r l ss iqn  and transfer the 
proprietarv ].ease arid stock of t h e  Coop to I:hc i lushand,  who 
t h e n c e f o r t . h  :;hall be the sole owner  of t:he Coop, free of a n y  
r i q l i L  o r  <:I aim c.1 f l.hc W i .fe. 

to exclusive use and occupancy of the Coop from the date of 
the execution of t h e  Stipulation, Husband sheill be 
responsible C n i -  all expenses of ILiie Coop f r i i n l  t h e  d a t e o f  
e x e c u t i o n  of t,liis S ? i p u l a t - i o n .  The i-li.isi?and shall be 

1-esponsi h 1  P for (3 1 I t r ,ansff : : -  t . a x e s  or r e r o r c l i n q  fees  
i n c i d e n t  t o  d e l i v c r y  of  t h e  s t o c k  and assiqnmenL of the 
p r o p r i e t a r y  I e ~ i s ?  !IO t i i r r i .  

I n  consideration of the r i g h t  
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of M o t . i o r i ,  Exh i h i t  H ,  S t ipu l . aL ion  01. SE:t.i.lemerli. ,  A r t .  i.clc 

VI ( e m p h a s . i s  added) ) . 

Thc  S t i p u l a t i o n  oE Se t t l . emen t  w a s  s i g n e d  on October  13, -I (392 

a n d  was j n c o r p o r a l - e d ,  b u t  n o t  merged ,  into t h e  Jildgment. of 

ni  \/<j~:(:p f i . 1  i i d  on , J a n u a r y  2.2, 1993 ( N o l . i c ~ !  ~f M(: l t i  on, Exhi b i t  C;, 

JudgrnenL o f  D i v o i : ~ : ~ + )  iiji.t.h respect t n  A r t i c l e  V I  of the 

s t i p u l a t i o n  of  settlement., i t  i s  a p p a r e n t  1.0 t h i s  Court k h a t  none 

of t h e  d e l i n e a t - e d  terms were s a t i s f i e d  w i t h i . n  t h c  j d e n t i f i - e c l  t - i m e  

f r ame .  Defendan t  c ldn i  ts t h a I .  hc did n o t  pay pIair1t.i.L-f the $4, 000 

owcd to her .  PI ; q i r i t i f f  admi ts  Lhat  stie nevEr t xd r i s f c r r ed  h(?r 

s h a r c s  of stock a n d  j rirc!1-esi. in the p r o p r i e t a r y  1 . e a s e  t .o 

de i e r idan t . ,  and i t  i s apparer i t  ‘:hat. t h e r e  was never  a “c1osj.ng” 

for t h e  suhject. apartment. ( s e e ,  N o t i c e  01’ Mot ion ,  N o t i c e  of 

Cross-Mot-ion) . Tt a l s o  a p p e a r s  from t h c  p;-jpers suhmi,t.ted t h a t  

k)ey in i - i inc j  i n  2001 a n d  exl.i?ndi n q  throuyh 2002, defendant. made 

m u l t . i p  I c late payments on the rnortqage assoc j  ;I t.ed w i t h  t h e  

apartmc-?nt (Notice of Mot; on, Ex1ii.bj.L H) . ’  
L i. t; .i q a i; i r31-1 fi i. s t n r  v 

I t  b e a r s  n o t i n q  t .hat .  . i n c l ~ d . i , n y  Irhc .i.r-i?,tarit 1 i . I . l igation, 

p l a i r i L i L f  has c o m m e r i c c d  F) t : o t a l  of t:.hree a c t - i o n s  aqainst-. 

d e f e n d a n t  s i n c e  [he r e s o l . u t i o n  of  the m a t r i m o n i a l  a c t i o n .  A 1 9 9 4  

a c t i o n  rornmenced j ri Civil Court u n d e r  index Number 005863/1994 
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(“the Civi  1 Court action”) w a s  f i l e d  to reccrluer t h e  amount. of 

$4 , 000. 00 f i ‘ o i i i  rde1_eindanL. ’ De’fenclant, a d m i t s  t.c t . i e f a u I t i . n g  in t.he 

(:i v i 1 C o u r t  act-ioii  (see, Notice of M n t j . o n ,  E x h i . h i t  P,, V e r i € i e d  

Answer ¶ 27) , although n o  d e f a u l t  judgment was e v e r  P-aken .”  

Tn 2004, n 1 . a i n t i f f  commenced a second a c t i o n  a g a i n s t .  

defeindant .  j n New Y o r  F: Criunty i.ii-ider Tndex  Number 108596/2004 ( “ t h e  

2004 ;+i(::\..i.(I~-l’‘) . Tile 200.1 a c : t j . n n  specif i r:al.Ly sniiyht. rmdj t i  ( : a t i o n  

of t h e  sLipu.lal:.ioii 01 setLlement u n d e r  N e w  Y o l k  Domes tic 

Kela tAons  L a w  5 2134 so 3s to al1,ow p l a i n t i  CI .to r e t 3 j . n  h e r  one- 

h a l f  of t h e  s h a r e s  o f  s t o c k  and p r o p r i - e t a r y  l e a s e  assoc i .a t . ed  w i t  

t.he subjec t  c3parL.rnei-it (see, N o t - i c e  01: Cross-Mut ion ,  E x I i i h i L  E, 

,2004 C:cirnp.I ;+: I ) \ .  , F i r s t  C:ausc of A c t i o n )  . !:)amages wc!re 

addi . t i  o n a l l y  soi ight .  based 011 claims t h a t  defendant’s l a t e  

mor tgage  payrncnts  had damaged plainti Ti‘s credit. (&, Second 

Cause of A c t i o n )  , and cl A . ~ . ~ T I S  that d e f e n d a n t  h a d  {Lmproperly 

r e t a ined  : I , O O %  01 thc p r o f i t . ?  associated wit .11 relnLdl o f  t.he 

1 

’ 1nasmuc:k a s  t h c  motions h e f o r e  t h i s  eo i i r t  s e e k  summary 
j u d g m e n t  , this court a t t - e m p t e d  to nh1ai.n the f i  1.e f o r  the C i v i l  
C o u r t  action. The file, now i:i archives, was n o t  req1iisit:ioncd. 
‘ThE Cj v i l .  C o u r t  D e p u  t-y C : l  e r k ’  s o f f i c e  h(. :)wever,  conf i rmed that. 
there is no c-:nt.ry of i J u t l y r r ~ e n t .  in t.he c:ase, and rurther c o n f i r m e d  
t h a t  t h e  I a s t  recorded rdc :Liv i ty  i n  [:he Ci.vi 1 C o u ~ t  act.j.on 
occurred on F e b r , E a r y  18, ?OC4. 
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fa. l .1.s on w h e t . h e r  I-he opp‘osiny party present:;  ev i  d e n t i a r y  proof , 

i .ri admissi.bIc. f o ~ - r r i ,  t h a t .  is sufficier1.L t o  e s t ah1 . i  s k i  t h e  exist.E:ri(::e 

of m a t e r i a l  [ a c t  requirjng t r i a l .  (Zuckerman v C i t v  of New Y o r k ,  

4 3  N Y ? d  557 119801 1 .  

T3Pfore [.hi s c r ~ u r L  adclrcsses  the p a r t i c s f  respective ~1 a ~ . K I S  

a n d  o b j c c t i . o n s  h o w e v e r ,  Lhe c o u r i  f i  rst. notes t h a t  the separation 

agreernenL at the core of t . h i  s dispute was incnrporated, h ~ i t  not. 

rnerqed i . n t o  the c l i  vo rce  decrep. The  s.i.ynificai-ice of I.his, i s  

t h a t  t h e  separat . ion ayrccrnent  remains  a n  i n d e p e n d e n t  corit-ract 

whic: t - i  b i n d s  t h c .  p ~ i i - t i c ? ?  “ i i n l e s s  !impcnc..i-ied GI c k a l l c n g e d  for 5C)Tne 

c a u s e  recogni .2ed  by law’’ (Merl v. Merl, 67 N Y 2 d  359 [ 1 9 R 6 ]  ) . 

Claims of- h r c a c h  of contract a r e  actj o n a b l e  in th i s  .-;t,qlte 

€or a m a x i m n m  of s i x  ~ e ~ 3 7 - 3  ( C P L R  21 3 (2) ) , a n d  t h c  cause nf ;3ct2ion 

arise:-; on t . hc  i1at.e of t.he , sc t .~ ia l  b reach  (Lronos, Ii-ic. v. AVX 

Cn i -p . ,  131 NY2d 90 r 1 9 9 3 1 ) .  Separation a y r e c m e n t : ~ ,  and [:].aims of 

breaches i lhereto,  a r c  not. t r e a t e d  a n y  d i f f e r e n t  1 y ( s e e ,  C t i a y e s  v. 

Chayes, 28 A D 2 d  355 11”’ DepL 20061). In the i n s t a n t  case, t - h e  

s v p d r d  1 . i  on aqreernei1.L p r ~ ) v i s i o r i  d e a l i n g  with r .h? apartrrienL at. 

j._ssne c l e a r  1 y ,~ . ta tc . s  i rha t  w.i.t.hin n i  r i e t y  d a y s  of its execut : j .on ,  

d e f e n d a n t  was  1-13 pay plaintiff $4,000 in e x c h a r i q e  f o r  p1a in t . i  ff‘s 

share  o f  right a n d  t.i .tle to [-:he apartrrien.I:. Based on a p l a i n  

reading of t.ht: 1 anyuage ,  t h e r e  also appear:; L o  h a v e  bccn  t w o  

oI  her evcr1t.s i . ha t .  were i n t c n d e d  Lo t.al.ce p l a c e  x i I . l h i n  t . h e  same 

time Cramr:: pl;3.i.nt.i.f-f was to p r e s e n t  defendant wi th thc necessary  
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documents trar1sfcrr.i rig her- s h a r e  of ciwriership, 

h a v e  b e e n  a closing for  the apar1,ment. 

brc.daI:hed t 1 - 1 ~  c o n t r a c t  on r.h(=: 90'" day a f t e r  the cC)ntract-'s 

e x e c u t i o n .  Plsi nt . i  . C f r  s b r c a c h  occurred shor t . ]  y t h e r e a f t e r ,  and 

t h c  p ; d . r - t . i e s  c o l l c c t i v z l  y hre2ched the aqreement aga i i i  when t h e y  

f d i l c d  t .0  c f i e c t u a t e  a r : l o s i  ng. A1 I of these  breaches share oric 

Irhinq in cc)rmnon. T h e y  r~c:c:u~-red at s{>,rrie p ~ ) i i ? t  i n  11393 and  W C J " ~  

t inle-barrecl, at the l a t e s t ,  by the end o f  1999." I n a s m u c h  ;+s l the 

terms 01.. A r t  icle VT may riot. be e n f o r c e d  b y  c i thf : t r  p a r t . y ,  

de fendan l . ' s  cross-rnot-i-on js dcni.ed as a m a t t e r  of law a n d  t.he 

and t.here was: to 

L)c!fendant a d m i t - t e d l y  

The coiIrt n o t e s  t h t i t .  the p a r t i e s '  claims may have a c k u a l l y  
been barred as res j u d . i . i - . a t a  as early as 199.5 as a resill I. of the 
Civil Court. acti.orr! whj c.11 was commenced, d e f a u l t e d  upo11, and Lhen 
abandoned w h c r i  p l , i n t i  f . 1  f a i  led to s e e k  leave to erit-er a de.Lault. 
ji.idgrncnt. wi i . .h j  11 r:>i-ie yea): a f t e r  defendant's aclmit t .c :d  d e f a u l t  ( C P L R  
3715 [c] ; $ a n t o l i  T i .  475 N . i r i t l i  k v c  Associates, L,T,C:, 3 8  A n 3 d  411 
[ I  4 D e p l :  2 0 0  7 1  ) . 
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Counsel. for the p m 1 - t . i . ~ ~  <:ir~ idirected t.o a p p e a r  i n  T A  P a r t  1.,5, 

R o o m  335, 6(1 C'1ent:re St.i-eet:, New Y o r k ,  New YorF: (3t. 11:OO a.m. on 

March 20, 2009. 
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