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SUPREME COURT OF THE STATE OF NEW YORK 

--__-______________-_______________I____------------------------------------- X INDEXNO. 105584/06 
GARY DON, LAWRENCE H. CERSTEIN, and NEW 
YORK DEVELOPERS COLLABORATIVE, LLC 

----COUNTY OF NEW YORK: PART 1 1  

1’1 aiiit i ffs, 
--against-- 

BARUCH SINGER, MARK JUNGER, MOSES ROSNEK, 
HERALD SQUARE DEVELOPMENT LLC, ROSMA 
DEVELOPMENT LLC, and MNM INVESTORS GROUP LLC, 

Plaintiffs move for an order compelling defendants to answer certain deposition queslions, 

answer iiitei+rogatories, and to produce docuiiients previously ordered to be prodiiced by this court 

and request tlie imposition of sanctions. Defendants oppose tlic motion. 

Backcround 

This action sccks to rccover daiiiages in conncctjoii with tlic allcgcd wrongful ouster of 

plaintiffs from their role in  a multi-million dollar real estate development project. As tlie basis Ioor 

the action is relevant to the discovery issues before the court, tlie facts as alleged in Ilie complaint, 

are summariLed below. 

Plaintiffs Gary Don (“Don”) aiid Lawrence Ccrstein (“Gerstein”) were partners in  

conimcrcial rcal cstatc dcvclopmcnt busincss and in firtlicrancc of this business, used plaiiiliIT 

Ncw York Developcrs Collaborative, LLC (“NYDC”), as their corporate vehicle. At isslie hci-c is 

a deal for the purchase and development of a site located on the Avenue of the Americas betwccn 

30”’ and 3 1 Ft Street in  Manhattan (“tlie Property”). Plaintiff allege that in 2005, they idcntificd tlic 

Property as aii area h i -  developinent 01 a residential and coiiiinercial real cstate project (“lhe 
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Project”), and subsequciitly generated a document suiiiiiiariziiig their busiiiess plan, that later 

became a Confidential Memorandum. 

As plailitiITs did iiot have the financing to pay for tlic Project, tlicy sought various busincss 

partners. In April 2005, a broker hired by tlic plaintiffs found as potential partner, defkiidant Mark 

Junger (“Junger”), who sigiicd a conlidentiality and lion-circiiiiiveiilioii agreement (the “CNC 

Agreemeiit”) on bcllalf of himself and his company defe’endant Iiosina Development LLC 

(“Rosma”), which was countersigned by Don. Under the CNC Agreement, defendants 1 t i n y  and 

Rosiiia and their affiliates or pcrsons to wlioiii tlicy makc disclosurcs agrccd to “hold Confidential 

Information (rcgarding the Project) in the strictest coiilideiice aiid [not to] contact thc owner of the 

Propcrty to proiiiote participate or engage in any business which is or may be competitive with tlie 

business of NYDC at the Property, including, without ljinitation any acquisition, fiiiaiiciiig, 

purcliasc or other traiisactioii involving the Property (other than through NYDC).. ..” 

In May 2005, plaintilk met with Junger and his partner, defeiidant Moscs Rosner 

(“Rosiicr”), of dereiic-laiit MNM Iiivcstors Group, LLC (“MNM”) who agrccd to provide the 

required capital amount oF$20 inillion, through a partncr. Plaintiffs allege that before peiiiiitting 

Juiiger and Rosiier to meet with tlie sellers, and aftcr a May 13, 2005 mccting involving 

extensive negotiations, Don and Gerstein aiid Juiiger and Rosner agreed to bc partners and 

ciitcred into a joint vcnturc rclatioiiship regarding the acquisition of [he Site and dcvclopnient of 

the Project. 

A Joint Veiiture Agreement (“tlie JV Agreement”) dated May 13, 2005, which was signed 

by Don, Gerstein, Juiiger and Rosiier providcd inter alia, that Junger, Rosiier, and MNM at tlicir 

sole option would decide whelher plaintifk would make a $500,000 capital contribution and 

receive an 18% ownership iiilerest or iiot make a capital contribution and receive a 12% 
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owncrsliip interest. It was also agreed that plaintiffs would reccivc 40 % and Junger, Rosner and 

MNM would rcceive 60% of all projected iiet profits (which was %68,000,000 at tlic timc thc JV 

Agreement was entered).’ 

During the week thc JV Agreement was signed, Juiiger and Rosncr infonncd Don and 

Gcrstein that defeiidaiit Singer was [he partncr wlio liad tlie necdcd capital aiid wlio would be 

participating as a partner in  thc JV Agreement IO purcliasc the Site and to develop the Projcct. 

Plaintiffs allege that beforc Siiigcr was provided with any inPoiiiialioii about the purchase of tlic 

Site aiid the Projcct, Singer entered into the CNC Agreenient, and that after lie signed llie CNC 

hgreemcnt (hereinafter “Thc Singcr CNC Agreement”), they gave him the Confidentiality 

Memorandum and thc proprielary developnient iiiroiiiiatioii. 

On May 24, 2005, a meeting regarding the pui-chase of the Property was held between 

Don, Gerstein, J unger, Rosiicr, Singer, aiid Ihe sellers and their representatives from the 

brokcrage film, and the partics agreed to a $72 ~iiillion purchase price. Other meetings regarding 

the T’rqject werc also held during May and Junc of2005. Singer’s attorney Andrew Alberstein, 

Esq. (“Alberstein”) of Goldbcrg, Weprjii & Ulster (“CWU”) attciidcd these meetings. 

Tn mid-June 2005, defendaiits tricd to renegotiate the teriiis of the JV Agreement with 

plaintiffs to curtai 1 plaiiitiri‘s’ participation and decrease plaintiffs’ econoniic reluni. Specifically, 

it is alleged that defcndaiits sought to liinil plainliffs’ owncrsliip interest to 7%) but latcr 

incrcascd it to 9% and theii limited to profits froiii sales of residenlial units, and lo have plaintirfs 

The complain1 allcgcs that ciitry jii the JV Agreement did not affcct the confidentiality I 

and non-circ~tiiivention provisions of tlie Confidentiality Meiiiorai~duin and the CNC Agi.eemeiit 
and, in €act, defendants Junger and Rosner were told that h e y  werc not to disclose the 
Confjdcntiality Memorandum or proprielary developiiicnt plans lo any third person without such 
third person first entering into confidentiality and noli-circumvention agreement. 
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relinquish their right to the agreed-upon 40% of net profits. Tfplaiiitiffs refused to accept the 

new ternis, defendants threatened not to lionor thcir coiiimitments with respect to tlic Project. 

Wlicii plaintirfs rchscd to acccpt thcsc iicw teiiiis, it is alleged that defeiidaiits, along 

with Singer’s counsel Albersteiii, ceased providing plaintiffs with iii~omatioii, data or updatcs 

regarding negotiations with tlie sellers, and that once i t  becanie clear that plaintifk would not 

agree to substantial modifications in tlie JV Agrccmciit, dci’clidants took stcps to oust plaintiffs 

from the purchasc and dcvclopiiieiit of tlie Project. 

It is Iurther alleged that 111 August ol2005, Singer met with plaintiffs and offered them ;I 

$3.5 million dollar pay-off, and that when plaiiiliffs refused, Mendants ceascd any further 

communications with plaintiffs. According lo tlie complaint, in October 2005, dci’ciidant Herald 

Sqiiare Developnicnt LLC (“Herald”) was eslablished by defeiidaiits Singer, J~iiiger, Rosiier, 

Rosnia aiid M N M  for tlie purpose of purchasing the Site from the sellers, and in February 2006, 

defendants completed tlie purchase of the Property. 

In its decision aiid order dated May 19, 2008, this court gaiitcd, with few exceptions, 

plaintiffs motion to compel discovery, notwithstanding any claim of attoriiey-clieiil or work 

production privilege and also rejected certain objections iiiarle by dcfcndants on the grounds of 

i-elevaiice (“Tlie May 19 dccision”). As set forth below, the May 19 decision governs many of 

tlie issues raised 011 this motion to compel, and tliiis will be addi-csscd suiiiiiiarily below. 

DISCOVERY MOTION 

Plainliffs seeks to compel testimony rcgar-ding an August 3, 2005 letter writtcn by 

Albel-stcjn to Siiigcr and Jiinger. Defendants argue that the lcttcr contains coniinunicatioiis 

protectcd by tlic attorney client privilege and seek to recall it, aiid object to questions regarding 

the letter. Dcfcndants’ position is without merit. As statcd iii its May 19 decision, the court 
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rejected the claim that the communication among Alberstein, Singer and Junger was protcctcd by 

the attorncy-client privilege on tlie groiiiids that Junger was Singer’s agent and found that any 

privilege attached to siich coriimunications was waived. People v. Osorio, 75 NY2d 80,84 

(1 989); National Education Traininp Group, Inc. v. Skillsoft Corp., 1990 WL 378337, “4 (SDNY 

1999); Delta Financial Corp. v. Morrison, 15 Misc3d 308, 317 (Sup Ct Nassau Co. 

2007)(citatiotis omitted). Here, as the August 3, 2005 lcttcr was sent to Junger as well Siiigcr, 

any attoriicy-client privilege attached to tlie coniiiiuiiications in the letter liave been waivcd. 

Accordingly, defendants Singer and Junger are required to aiiswer deposition questions regarding 

the August 3, 2005 letter. Moreover, when deposed, Albcrstein will also be requircd to answer 

questions about the letter. Ln addition, as it is not protected by the attorney-client privjlcgc, tlie 

request by Singer to recall tlie letter produced in discovery on this ground is denied. 

PlaintiiTs also seek to coinpel Juiigcr to answer certain deposition qucstions (1) relating to 

other real estate deals with Singer, including the rcasons for not iiicluding Siiigcr in deals since 

tlic 2005 transaction at issue in this case, (2)  he iiaines of other investors allegedly contacted by 

JLiiiger and Rosncr Tor thc Tlcrald Square deal, (3) whether Jimger rcccived compensation in 

coiiiiectioii with the acquisition and sale of other properties purchascd by Singer in the Hcrald 

Square neighborhood during tlie 2005 tiinc pcriod, (4) his comiiiuiiications wi 111 Attoimcy 

Alberstein and Galaiitcr of GWU as they related to the Hcrald Square property, incl~iding 

communications rcccived from plaintiffs and their counscl Marlin Kruxlikov, ( 5 )  regarding a 

check dated March 1 , 2007 in tlie amount of $1,98O,OOO froni the Javis Centcr Development 

LLC, (anotlier projcct owned by Singer) to Junger and Rosiier’s attorneys, which plaintiffs asscrt 

was payment for Junger and Rosner’s work on tlic Hcrald Square project. 

PlainIilTs’ motion to compel JLinger to answer tlic above-listed qucstions is granted to tlie 
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extent below. With respect to deposition questions relating to olhcr real estate deals involving 

Singer, Jungcr slio~ild answer questions to they extent they relate to the nature of the relationship 

bctween Singer, Juiiger and Rosiier and how they did business together. Since thc specific 

business deals which are the subject of inquiry occurred at about tlic same timc as the Herald 

Sqiiare transaction, and the iiaturc of tlie rclationship between these defendants is central to 

plaintiffs claims, this information is material and relevant. 

The names of the other investors who were sough1 by Juiiger Ior the Herald Square dcal is 

relcvant to verify that Singer was not tlie only investor contacted about the dcal. With respect to 

the reasons why Junger did not enter into otlicr deals with Singer artcr 2005, the queslioii should 

be limited to whether the reason was relaled in aiiy way to the Herald Square transaction. 

Ncxt, tlie conimunications between Juiiger aiid Singer’s attoiiieys (Alberstein aiid 

Galanter) are not privileged since, as indicated in thc May 19 dccisjon, Juiiger was not Singer’s 

agent with rcspect to these communications. Contrary to Singer’s position, the holding i n  the 

May 19 decision is not liiiiited to the comniuiiications discussed i n  that decision but applies to all 

cominunicalioiis between Junger and Singer’s attoiiieys that arc at issue in this litigation. 

Moreovcr, on this rccor-d i t  would appear that when they are deposed, Alberstein aiid Galantcr 

would bc required to answer qucstions regarding their communications with Junger. h addition, 

qucstions about the check dated March 1, 2007 i i i  the amount oT$1,980,000 arc potentially 

rclevant to the manner in which Junger and Rosiicr were compensated for their work on tlie 

TIerald Square transxtion, aiid should be answercd. 

As for the deposition questioiis regarding Tower 56, L E ,  in its May 19 dccisioii, the 

court held that the organizational documelits for Tower 56, LLC were discovcrablc siiice a 

proposed June 2005 agreement coticeriling [lie acquisitioii of tlic Herald SqLiarc p p e i  ty was to 
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use the opcrational agrceiiieiil for Towcr 56, LLC as a model, even though tlic Julie proposal did 

not go through. Based on this holding, clefeiidaiits are required to aiiswcr questions relating to 

tlic Tower 56, LLC operating agrcement, including its relationsliip to acquisition of the Herald 

Square property. 

With regard to dcpositioii questions about Refsnart Coip., in its May 19 decision, the 

court found since Rcfiiart Corp’s was tlic entity that initially purchased the Propcrty from the 

Sellci-s, and then transremed the Propcrty to Herald i l l  Dcceiiiber 2005, its organizational 

docuiiieiits were material and relevant. Based on this holding, defendants sliould be compelled to 

answer qucstioiis regarding Refsnarl Coi-p structure and ownership and its role in the timisaclion. 

Morcover, when they are deposed Alberstein and Galaiiler would be rcquired to answer questions 

about R e h a r t ,  which is wholly owned by their law firm, GWU, subject to any objections based 

011 privilege. 

Plaintiffs also seek to compel Singer to answer certain deposition questions: (1) regarding 

whether Singer was informed by Albersteiii that lie had rejected a requcst fi-om plaintifrs for 

ccrtaiii documents and updates regarding the Projcct, (2) regarding whether Singci- instnicted 

Alberstein not to provide plaintiffs with documents including purcliase updates aiici updates as to 

the status of negotiations. Counsel for Singcl- objected to thesc qucstions at Singer’s deposition 

based on the attonicy-client privilege. This objection is iinavailing. 

Bccause o r  the strong public policy [avoring full disclosure, tlic lm-dcn of proving cach 

element of a privilege [of the attorney cliciit privilege] rests on the party assciting it.” Spcctruni 

Systcms Intei-ti’l Corn. v. C1:hemical Bank, 157 AD2d 444, 447 (1“ Dcpt 1 W O ) ,  afl’cl as iiiodilied, 

78 NY2d 371 (1991). “111 order to raisc a valid claim of [attoriicy-clicnt] privilege, the party 

seeking to withhold the infoimatioti must show that it was c? ‘conf‘idcntial coiii~iiun~cat~oii’ made 
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between the attorney and the client in the context or  legal advice or services.” Bertalo’s 

Restaurant Inc. v Exchanqc 111s. Co., 240 hD2d 452, 454 (2d Dept), lv. dismissed 91 NY2d 848 

(1 997). “‘l’he communication itself must be priniarily or predominately of a legal character.” 

Spectrum Systems Intern’l Gorp. v. Chemical Rank, 78 NY2d at 378 (citation omitted). In 

addition, facts in  a client’s possession are not insulated fiom discovery simply as a result of being 

reported to counsel. Rossi v. Blue Cross and Blue Shield orGrcatcr New York, 73 NY2d 5S8, 

594 (1 989). 

Under this standard, Singer has riot meet his burdcn of showing that tlic coiiiiiiui~Icat~ons 

at issue are protected by the attorney-client privilege. In particular-, any communication by 

Alberstein to Singer as to wlictlier a request by plaiiitiPfs for ccrtain infonnatioii rcgarding the 

Project had becn rc-jccted would be a Lctual statcmcnt relating to a busincss transaction and 

would not be primarily legal in character.’ In addition, any comiiiunication from Singer to 

Albcrstein on the issue ol‘whcther or no1 the docuiiieiits and information wcre provided would be 

factual and not protected by virtue of being reported to counsel. Since thc comniuiiicatjons are 

not subject to thc attorney-client the privilcgc, Alberstein would also be required to answer 

quest i o n s regard iiig such c om 111 LI n i c a 1 i on s at his dep o s i ti o 11. 

Next, Siiigcr shoulct be coinpclled to answer deposition questions, produce documents, 

a i d  answer interrogatory questioiis relating to the net profits Sirlgcr realized firom h e  sale, 3s this 

inroomiation is relevant to plaintiiTs’ claiiii for disgorgemcnt daniages. That being said, however, 

detailed iiiformation as to the source of Ihe riioiiey usctl to purchase thc Property docs not appear 

to be relevant to the calculatioii of net prufits. Accordiiigly, while plaintiffs are entitled to 

’1.0 the extent Alberstein gave legal advice as to the advisability ol‘withholding the 
i i i  Ib iiii at i o 11 s 11 c h ad vice w o 11 1 d be s 11 b.1 ec t to t 11 c at t o rii e y -c li eii t p r i vi 1 ege . 
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discovery regarding the aiiiounts Singer expended to purchase the properly, which may touch 

upon the sourcc of such money, plaintilfs arc not entitled 10 detailed discovcry as to tlie source of 

such money. 

Defendants Jiinger and Rosncr shall also be required to i1nSwcr interrogatory qucstion 

iiuniber 4 insolar as it seeks infonilation regarding thcir use of the approximately $2 iiiillion they 

rcceived froiii Singer alter tlie Herald Square Propcrty was sold as plaintifTs may be able to 

I-ccover any profits obtaincd with this money as disgorgciiicnt dmiages. 

Next, to the extent that defendaiils have not yct complied with the May 19 decision, and 

this court’s orders dated Octobcr 1 1 ,  2007 and April 4, 2008 requiring the production orphoiic 

records, they are directed to do so within fifteen days orthe datc of h i s  decisioii order, or thcy 

will be subject to discoveiy and monetary sanctions. 

Finally, the requests Ibr sanctions by plainti Us aiid Singcr are denied. However, the court 

adinoiiishes defeiiclniits that to h e  extent the bascs for their objectioiis to discovery or refusal to 

answer deposition questioris have been previously rejected by this court, they may be subject to 

sanctions, including but not limited to, an order of preclusion or an order that the issucs upon 

which the discovcry or questioiis are rclevaiit shall be dctci-niined in accordance with the claiiii o r  

tlie party obtaining the ordcr pcr CPLR 3 126. 

C o 11 c 111 si on 

In view of the abovc, it is 

ORDERED that plaintiffs’ motion is granted to the extciit set forth hcrciii; and it is 

hi rt 11 c r 

ORDERED that within firteen days of the date ofthis decisioii and order, iftllcy have not 

already done so, dcfendanls shall comply with dircctions to produce documents contained in the 
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court’s decision and order dated May 19, 2008 and the court orders dated October 1 1, 2007 and 

April 4, 2008, or discovery sanctions and/or inonetary sanctions shall be iinposcd based upon a 

submission to this court by plaintiffs of an arfidavit 011 iiotice to dcfeiidaiits indicating any 

material noli-coinpliaiicc by defendants; and it is iirrther 

ORDERED that defciidaiits shall provide plaiiitifh with interrogatory responses, 

iiicludiiig documents, within thirty days of tlic date of this decisioii and ordci-; aiid it is furtlicr 

ORDERED the requcsts for sanctions are denicd; and it is further 

ORDERED that the fiirlhcr depositions of Singer and Juiiger shall be taken witliin thii-ly 

days of the date of Ihis dccisioii and ordcr. 

A copy of this decision a~id  order is being mailcd by iiiy cliaiiibers to counsel lor the 

parties. 

DATED: J a n u a 4 2 0 0 9  
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