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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

_________________________ ey
FEDERAL INSURANCE COMPANY a/s/o
COOTWEAR, TNC.,
Index No. 108256/06
Plaintifi, Mtn Seg. 005
—agalnst~
SAMUEDL AARON, INC., and A-ARON SECURITY
SERVTICES, INC., d/b/a AAROW SECURITY
PATROLS,
NDefendants.
————————————————————————————————————————— X

Third-Party Plaintiff,

A-ARON SECURITY SERVICES, INC., 2
d/b/a ARAROW SECURITY PATROLS, li

~against- o
o,
31~-00 477" AVENUE LLC., IMPERIAL FTRE & VCQ&”
PROTECTIONS SYSTEMS, INC, and T Mg NS
KND MANAGEMENT CO., INC., Votpw PR
g

Third-Party Defendants.

WALTER B. TOLUB, J.:

This subrogation claim arises out of property damage claimed
to have been sustained as a result of a 7005 fire which occurred
on the 4" floor of a building located at 31-00 47% Avenue in
Long Island city (“the building”). According to the complaint,
Lhe property damage occurred when the sprinklecr system on the 4%
floor activated and continued to discharge water long after the
fire was extinguished.

In connection with its own fire investigation, in September

of 2005 defendanl. Samuel Aarocn, Tnc. (“Samuel Raron”) through its




insurer, Chubb Insurance Company, retained the investigative
services of non-party Public Investigation Services, Inc.
(“Publlic Investigation”) (Reply Affirmatlion, Affidavit of Eric
Currivan, Secretary/Treasurer and past Vice President of Public
Investigalion). Michael Montemarano, an investigaltor associated
with Public Tnvestigation, conducted the investigation. The
investigation was commenced to determine liability 1in connection
with lLhe February 2005 incident (see, Reply Affirmation,
Affidavit of Joannc MCGunnigle).

This action was commenced in June of 2006. In September of
2008, defendant-third-party A-Aron Security Services, Inc., d/b/a
Aarow Security Patrols (“A-Aron Security”) served a subpoena
duces tecum and subpoena lLestificandum (“the subpoena”) upon non-
party Michael Montemarano/Public Investigation. The subpoena
speciftically seeks the production of:

[2]11 notes and records relating to the fire alarm,
sprinkler, flrc suppression, central monitoring system,
central alarm system, central fire monitoring system at 31-
00 47" Avenue, Long Tsland City, New York, for the period
February 23, 2004 to December 31, 2005, including but not
limited to, coplies of all contracts and riders with any fire
alarm, central monitoring alarm, fire alarm maintenance,
sprinkler maintenance, tire alarm companies and all
documents of any kind, including but not limited to,
correspondence, e-mails, letters, logs, computer or other
print-ouls relating Lo installaticn, hesting, maintenancc,
inspeclion and repair of saild systcms, including copies of
all records reflecting alarms sent from said system and all

permits and violations regarding said systems.




(Order to Show Cause, Exhibit B).

By this motion, defendant Samuel Aaron moves to guash the
subpoena pursuant to CPLR 2304, and additionally seeks a
protective order pursuant to CPLR 3103. 1In support of the
motion, defendant Samuel Aaron argues that to date, defendant
A-Aron security has not demonstrated a need for the materials
regquested from Public Investigation. Defendant. Samuel Aarcon
further asscrits that the file is immune from discovery because 1t
was prepared expressly for the purpose of litigation.

This court is inclined to agree. Notwithstanding the
arguments advanced by defendant A-Aron Security, 1t is apparent
to the court that the services of Public Invesligation were
retained shortly after the fire by Chubb Insurance Company, the
insurer of Samuel Aaron and Lhe purpose of that retention, was to
investigate potential liability arising out of the 2005 fire.

The investigation, commenced more than eighlb months prior to Lhe
commencement of litigatlon, is part of the liability insurer’s
claim file, and as such, is conditionally immune from discovery

as material prepared for litigation (Sofio v. Hughes, 148 AD2d

439 [2™ Dept 1989]). In the absence of a demonstration of the
existence of special circumstances, the subpoena 1s quashed, and
the bhalance of the motion seeking a protective order pursuant to
CPLR 3103 is at this juncture, deniea. As such, it is

ORDERED that the moltion advanced pursuant to CPLR 2304 by




[* 5]

defendant Samuel Aaron Inc. to quash the subpoena duces tecum and
subpoena testificandum dated September, 2008 and served upon non-
party Michael Montemarano/Public Investigation is granted; and it
is further

ORDERED thal tThe balance of the motion is denied.

Counsel for the parties are to appear for the Status Conference

as scheduled, at 11:00 a.m. on March 20, 2009.

This memorandum opinion constitutes the decision and order
of the Court.
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