
Barrera v Manhattan's Physician Group, P.C.
2009 NY Slip Op 30198(U)

January 27, 2009
Supreme Court, New York County

Docket Number: 108441/08
Judge: Joan B. Lobis

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SUPREME COURT OF THE STATE OF NEW YORK - F 

PRESENT: 6 L&f 
pp---p _ _  

Index Number 108441 /2008 

BARRERA, SALVADOR 

MANHATTAN'S PHYSICIAN GROUP 

SEQUENCE NUMBER 001 

AMEND SUPPLEMENT PLEADINGS 

vs. 

EW YORK COUNTY 

PART 

INDEX NO. 

I 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 
- 

I this motion tolfor 

- - -  - 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: .- 1 Yes )("o 

Upon the foregoing papers, It is ordered that this motion 

PAPERS NUrVjPEPED * 

Dated: 1/37-/3? 
I J. S. C. 

Check one: ' FINAL DISPOSITION >< NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 

[* 1 ]



Tndcx No. 108441/08 

Decision and Order 

Plaintiffs, 

-against- 

MANHATTAN’S PHYSICIAN CROUP, P.C. a id  
EVET,YN C‘l IU, M.D. 

, 

De fend ants . 

JOAN B. LOBIS, J.S.C.: 

PIairitifTs iiiovc for an order, pursuar 

3025(b), graiiting lcavc to file an amcndcd complai 

bchalfof Milagros Soto Rai-rcra, the sur-vivirig spouse and distributcc of plainti ff-dccedent Salvador 

Barrera. Plairili Tfs also scck to add individual causes or  action for wrongfill death on bclialf of lhe 

parties’ tluce childrcn. Finally, plaintiffs seek an ordcr amending tlic caption to reflect the 

appointnicnt of the aclrniiiistratrix and the addition of the other plaintiffs. 

This action was conmienccd on June 17,2008. Plainli€fs allcgc tha tdehdants  f d e d  

lo diagrlosc r~dastasizcd gastric cancer in plaintiff Salvador Ba~-rcra. Dcfcndants seivcd an aiiswcr 

and dcniaiid for a bill of particulars 011 or about July 2, 2008. Plaintiffs seivcd their response to the 

deinaiid for a bill oiparticulars on or about .luly 25, 2008. Salvador Barrera died on July 27, 2008. 

By order datcd September 5 ,  2008, the 11011. Kristin Rootli Glen appointed plaiiitiff Milagros Soto 

Banera as die adminislralrix olhcr  lak ~ I l d J i l l l d ’ b  ~ s ~ i e .  
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Defendants do not oppose that portioii of the iiiolion to amcnd the caption to rcflecl 

tlic substitution of decedent’s estatc. ncfcndaiits do object, however, to lhat portioii of the motion 

to add thc three infimts to the caption and to add individual and scparate causcs ofactioii unlcss 

plaiiitiKs lirst providc birth ccrtificates lor tlic children. Aimexcd to the reply papers are copics of 

the hirlh certificates for two of thc children. Salvador Antonio l3aiiw-a was born 011 April 5, 1989, 

and Nicolette Bar~era was bom on Dccember 13, 1994. A birth certificate was no1 pi-ovidcd for the 

third child, but counsel for plaintiIfs afliriiis that lhis child, Ariz7a JusliiiaBarrcra, is lhiee ycars old. 

Counsel alliinls that as soon as ;i copy is available, he will providc it to defeiitlaiits. Subject to thc 

productioii of this birlh certificate, this court grants that portion of tlic motion to add 3 claim on 

bclial I-or thc children for their pecuniary loss resulliiig Iroiii thcir fither’s death. 

Defendants also oppose plaintifi’s’ attempts to aincnd the complaint to add a cause 

olaction for wrongful death. Defcndanls assert that the physician’s affidavit submitted by plaintiKs 

rails to sct forth with sufficiency a causal coimection between the allcged malpractice and deccdenl’s 

dcatli. Last year, in I m i d o  v. MaIicuso, 49 A.D.3d 220 (2d Dcp’t 2008), tlic Second Dcpartnieiit 

overruled a lirty-year-old linc of cases wliicli had required a competent showing of nicrit before a 

complain1 coirld bc: ;iiii~riclecl lo add a cause of action lor wrongful death. l h e  court nolcd that tlic 

standard unlil this point had rcquired compctcnt medical proof cstablishiiig the coimection between 

defendant’s conduct and the resultant death of plaintiff. The First Dcpartmenl, howcver, has yct to 

cndorsc thc Second Departinent’s new standard. In this Department, the standard remains that in 

order l o  add a cause of action for wi-oiigl-ul clcalli, plaiiilifCiiiust subillit competent medical p r w f  of 

thc causal cniineclion hetwccii the alleged malpractice and plaintiffs death. Brown v. Kamlet, 
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N.Y.L.J., Aug. I3,2008, at 26, col, I ( S L ~  Ct. N.Y. Co. 200X) (Carcy, .I.), citing. inter alia, Gambles 

v. Davis, 32 A.D.3d 224 (1st Dcp’t 2006). 

With rcspcct to a clairii of fiilure to make ;i timely diagnosis that ullirnalely leads to 

the patient ’s death, Justice Carey notcd in Brown v. Kanilet, sulira, lhat the First Dcpartnienl requires 

an affidavit that “specifically addresses any causal connection bctwccn such departure and thc dealh 

ofthc irijurcd plaintiff.” T i l  Brown, Justice Carey found that the expcit’s affidavit was iiisiiI‘ficicn1 

bccausc it “ h i l l  cdl to addrcss whcther defendants’ alleged dcpaiturc negatively e k c i c d  [sic] [the 

decedent’s] siirvival rate, thereby constituting a proximate cause ofhcr dcath.” Brown v. Karnlel, 

suiira. Absenl such slatcnieuts, Justice Carey slaled that Ihc court can only speculatc as to wlietllcr 

the decedenl’s outcornc would have been any diffmnt  il’dccedenl had becri diagnosed sooiicr. 

Here, plaintiffs submittcd the affidavit ofRichard Jaiiics Hirsclmian, M.D., ;i licensed 

physician who is board certified in internal medicine and who specializes in medical oncology. Dr. 

ITirschman rccites the medical records hc rcvicwed. He also avers that he examined Mr. Barrera 011 

June 16, 2008. Dr. I-Iirsclinmi stales ihal the examination revealed that Mr. Barrera was suffcririg 

fi’roin i i iwablc mctastasizcd gasliic caiiccr and had six monlhs or less to livc. In fact, Mr. Barrera 

dicd just eleven days after the examination. Dr. Hirschmaii sets forth his opinion, with a reasonable 

degree 011i1edjcal ccrtainty, that delendants dcparleci fiom good and accepted medical practice and 

standards, which proximately caused Mr. Barrera’s wrongful death. Speci lically, the hilure to 

diagnose [he giislric: uiriC;ci dur iIig tllc; lwu-yzdi peiiod in which Mr. Bmera  was bcing sccn “ z l l w d  

[the cancer] to progrcss from an early curahlc stage lo an incurable stage when thc diasnosis of 

gastric cancer was filially madc on January 29, 2008, there by [sic I significantly reducing 
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Mr. [Barrera’s] chances ofsurvivnl or ciirc.” l’he affidavit further statcs that the I‘ailurc to conduct 

a11 endoscopy caused a delay in the trcatmcnt, which deprived the dcccdent of a substantial chance 

lor a ci11-e or survival, which led to his injuries and resulting wrongful death. 

Defendants challengc tlic sufficiency or  the ar‘iidavit, claiming that it is inadequatc 

bccnusc Dr. Hirschnian did no1 revicw tlic mcdical records of Ncw York-PI-csbyterian Hospital, 

where the decedent dicd. Tlic records reflect that the decedent was brought to thc cmcrgency 

department orNew York Presbyterian on July 26, 2008, at approximately 10:30 p.iii., coniplaiiiing 

of shortness of breath. He was givcn morphine. A portrhle chest x-ray revealed bilateral pleiiral 

cfliisioii. Thc dcccdent died on July 27, 2008 at I :30 a.111. l h e  rccor-ds furlher reflect that the 

decedent had entl-stagc gastric cancer, which was noted on the chart as his priinaiy iinal diagnosis. 

The secondary final diagnosis is “likely PE,” for plural effusion. The chart Iiirtlicr notes that tlic 

family did not want him intubated; thcre were both DNI and DNR ordcrs on his chait. 

Dr. Hirsclmian’s failure to review thc char1 for this last liospilalization, which is fnr- 

the time period encompassing approximately thc last three hours of the decedcnt’s life, is not fatal 

to thc motion foi- leave to aiiiciid. Dr. IIirschman avcrs that hc actually examined MI.. Barrcra just 

eleven days bcforc his death. Under the First Department standard, the affidavit is sufficient in that 

plaintirls have submitted coiiipctcnt medical proof of a causal connection bctween the alleged 

medical deparlures and the iicgative effect 011 Mr. Bmera’s survivial ratc. For these rcasons, the 

inotioii lor 1c;ivc: 10 arricrlci is g:rai~tecl i i i  its ed ic ty .  
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Plaintifris directed to serve and file an arnended suiiinions arid amended complaint, 

in the form aimexed to the motion papers, within twciity (20) days of thc date of this dccisiori arid 

ordcr. Plaintiffs shall also serve a copy of the amended coinplaint and a copy of this ordcr on lhe 

Motion Support Office and the Trial Support Officc. The Clerk ofCourt is directed to amend t11c 

caption to rcflcct thc appoinlment oi'Milagros Solo Bail-era and the Admiii istratix of. thc Estate o r  

Salvador Bar-rera and the additional causes of action r'or wrongful death on I~ehalfof Milagros Soto 

Barrera and the cliildrcn/distribulees. Dekridaiits shall serve their- aiiswer to the amended complaint 

in accordalice with tlic C.P.I,.R. l'he prcliiiiinary conference schcduled for Fchnlary 3, 3009, is 

adjoiinieci iintil March 3 1 ,  2009 at 1O:OO a m .  

This constitutes the dccisioii and ordcr of the court. 

Dated: .Ianuary2$, 2009 

JOAN B.%OBIS, J.S.C. 

- 
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