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Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ._. 

Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: h1 Yes 1-1 No 
Upon the foregoing papers, it is ordered that this motion 
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MA KB KU AS S OC 1 ATES, 

Petitioncr, 
- i ig a i i i  s t - 

STATE O F  NEW Y O R K  
HOIJ S I NG A N D  C’O M M U N I TY KEN TA L, 

R cs po n dcn t . 

Tndcx No. 
1 1 1949/08 

Mot. Seq. 00 1 

H O N .  EILEEN A.  RAKOWER: 

Pctitioticr-, M d m i  Associates (“Marbru”),  a11 owner of residential atid 
prof‘cssionnl buildings, brings this Article 78 petition, seeking to modify thc Ncw 
York Slak Llivjsion of‘ Ho~isiiig and Community Reiiewal’s (“DHCK”) Mnrch 22, 
2007 and March I O ,  2007 orders (the “35“’ Street order” atid the “34“’ Street order-, 
re spec t i ve I y ) a s  to M arb ru ’ s ap p I i cat i ons fo I‘ iiiatj or cap i ta 1 i nip ro v cni cn t ( ’‘ M C‘ I”) 
incrcascs at 35 ~ a s t  35‘” street (35“’ Street) and at 36 East 36“’ Street (LL36t1r Street), 
Ncw Yor-k, Ncw York .  Marlmi sccks to increase in  thc legal rents in both 
locations. DHC‘R cross-moves for dismissal or remittance of the petition 11s to 35“’ 
Strcct and, scpai-ately, subniits an aiiswer and opposition papers seeking dismissal 
of thc pctition as to 36”’ Street. 

1, 

In support of its vcriflcd petition, Marbru siihmits thc following docunients: 
( I )  a noticc ol‘pctition; (2) thc Article 78 petition; (3) the 35‘” Street order; (4) the 
36“’ Strcct order; (S) MarbrLi’s two petitions fix administrativc revicw (“PAR”s), 
cacli filed with DHCR on April 2, 2007, and seeking review of the 35‘” and 36“’ 
Strcct orders, respectively; ((7) D1 ICK’s July 3, 2008 order, cieiiyiiig Marbni’s 
PAR; (7) counsel’s affidavit in opposition to respondent’s cross-niotion 11s to 35“’ 
Street; and (8) coiinscl’s reply affidavit as to 3ht” Street. Marbru coiiteiids that 
DIICK miscalculatcd the MC‘I rent iiicreascs because: ( 1 )  it did not considcr that 
elevator upgrade improvciiieiits were made to elevators iiscci solcly by the 
rcsidcntial tenants at 35“’ Strcct; (2) it bascd the 35‘” Strcet order on an erroneous 
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1-oom count; (3) i t  ~ ~ i s c t l  the 30‘” Street order- or1 a11 incorrect allocatioii of 
coinmercial vs. pi-ofessioiial tcnants in  tlie building; aiicl (4) it disregarded tlic fact 
that XVCII of the professional qxirtiiients at 36‘’’ Street haci private entrances fruni 
thc strcct or ground-floor lobby and tliiis rcccivcd no bcnciit fi-om tlic elevator 
upgradc. Mar-bi-Lr also argics  that DHCR’s railiirc to r~sjxiiid to  its PAR 
coricei-ning the 35‘” Strcct oi-del- (tlic “35“’ Strcet PAR”) should be clce~iied a denial 
ofthat PAR. 

L)1 ICK, in siyport o f  its cross motion and ii i  cq~positiori to Marbiu’s pctitioii, 
siibinits: ( I )  a noticc of cross-motion to ciisiiiiss 01- I-cmit to DHC:R (rcgardiiig 35”’ 
Strccl); (2)  L)HCll’s vcrificd NISWC‘I- (rcgarding 36‘’’ Strcct); (3) DHC’R’s July 3, 
2008 orciei- denying Miirhii’s PAK as to 36‘’’ Strcct (thc ‘‘3htl’ Sli+cct PAR”); (4) 
L)HCIIC’s MCL Policy Statcnicnt 90-10 (JLinc 26, 11-390); (7) tlic rccord of the 
procccd i n g s b c l‘circ 111 c Jl cri t Ad t 11 i i i  i s t 1-a t 13 r and t Ii e 11 I-, e fo re t 11 e C o 111 111 i s s i o 11 el.; iiri d 
(6) DHCR’s ~i ic i~i~~i-ai id~irn of law. DHCR adniits that it h a s  not issued 111i order- on 
the 35‘” Street PAR aiid reqiiests that, if this court docs not ciisniiss thc Article 78 
petition, it instead remit the proceeding to DHCR for lirrthci- considel-ation. As to 
its denial ol‘tlic 36‘’’ Street PAR, DHCR argucs that its prior order was based on a 
review of tlic record and had a rational basis bccausc tho clcvator work bcnclittcd 
all coni~~i~‘ rc ia l  and 1-csidcntial tenants in that tlie integrity of the biiilding was 
111 ai 11 t ai lied. 

Tlic determination petitioner seeks to vacate resulted from considcration or‘ 
the followitig facts atid circiiiiistmxs. On Septciiibcr 5 ,  2006, Mai*bru filed MCI 
applications with DHCR, seelciiig rent iiicreiises to reflect building improvcmciits, 
in each of thc two locations, including elevator iipgradcs as to both biiildings, and 
the installation of a new boiler/burner at 36‘” Strcct. On March 16, 2007, DHC‘R 
issued an ordcr granting, in part, Marbru’s application for the MCI relit itici-eases at 
36‘” Struct, and, on March 22, 2007, it issued a second order, granting, in part, 
Marbrii’s application for tlie MCI rent increases at 35“’ Strcct. Also 011 March 22, 
2007, Marbru filed the 35‘” and 36‘” Street PAKs, respectively challenging thc MCT 
rcnt increase amounts i n  DCHK’s 35‘” and 36t1’ Strcct ordcrs for the rcasons statcd 
above herein. DCHR issucd an order and opinion denying the 36“’ Street PAR on 
July 7, 2008. No oi-dcr was issued oii the 35‘” Street PAR. 

The Kent Stabilization Code $2529.1 1 states: 
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If tlic coiiiiiiissioiier does not act finally within a pcriod of 90 days 
aflcr. a PAK is filed, or within such exteticled period as provided for 
licrcin, thc PAR may bo bbdccmcd denied” by h c  pctitioiier for tlic 
purposcs of coiiiincticing [arid hi-ticlc 78 procooding]. 

‘I’lic xcction pi-ovidcs that tlic cumiiiissimicr riiay bc graiited oiic 30 day ostcnsion, 
with the convent of tlic party filing the PAR, and tliut  further extensions rcquir-c 
cotiselit ofall  partics to the PAR. ( Tlic Rent Stabilizntion C‘odc $2520.1 1 .) 

Whon the DHCR. Coriiiiiissioner does not rcndcr ;I detel-niiiiation 01.1 a PAT< 
witliiii 90 days after filing, tlic PAK niay be dcciiicd denied, pursuant to the Rcnt 
S t ah i 1 i z al i o 11 Cod c . (Kih cl 11. S/u it) /I) i 1 v’,r in/ I o/‘ I lo I LY it is CI I I 11 Cbii I t i  I I I t I i /y  R Et I c w  I I ,  
590 N.Y.S.2d 88, 88 [ 1 ” Dept 19921. Sw ulso Llutiiel 1’. Ncwi Y O I ~  Stale Divi,sioti 
qj’ Hoi,isiti<q l i t id  C7oiii tuirt i i ty I ~ ~ V I ~ ~ ~ W ~ ,  683 N.Y.S.2d 404, 409 [N.Y. S L I ~ .  Ct. 
19981.) Howcvcr, “for i-euoiis of comity and jiidicial economy as wcll as 
adhcrcnce to t I1 c rcq 11 i rem cii t for a c h  i i i  i s t t - : ~  t i vt‘ fi iia I i ty . . . t li c be t t c 1- co 11 rxe is 
gcticr*ally to direct tlic agency to rcnder ci final determination within a rcasonablc 
and definite time pcriod.” The First 
Dcpar-ttiiciil has noted that,  “had tlic Le~islatui-e ... wished to divest the reviewing 
agency of jurisdiction after the lapsc ol’ nincty days, it could easily havc framed its 
intuntion in explicit Ianguagc to that effect.” (140 W C I X ~  57“’ S t tw t  C‘orp. v. Stcitc 
Divisioti of‘ Hoirsiizg mid Cotiitiii~itiity K c w e ~ ~ a l  5 17 N.Y.S.2d 720, 722 [ 1’‘ Dept. 
19871,) The court, i n  /40 Wcw 57”’ St/.cc?/ fiirthcr held: 

(Kihcl :it 88; S w  ulso L h / i i d  at 409.) 

Where an aggrieved party fails to obtain a dc-tei-niiriatiori of his protcst 
within the iiiiicty days and thereafter conitiicnccs a jiidicial pi-occcdirig 
thc c0iii-t may, of  c o m e ,  rcvicw the initial agcncy dctei-miiiatioii or ,  
whcrc appropriatc, fashion a remedy upori rciiiand, st ich as  II time 
limitation ror isswincc of :I determinntion . . .  Kc.iiiittitui- to thc ruvicwing 
agency in such circiiiiistaiiccs clocs not rencler thc bdcciiicci cknial’ 
remedy usclcss or illirsory.” (111. at 724.) 

Tli~is, Marbcii’s Article 78 petition, to thc extent it coiicei-ns tliu 35‘” Strccl 
PAR, is pi-operly rcmanded to DIIC‘K with thc rcquircment that DHCR is to issirc 
a determination on thc 35‘” Street PAR within 90 days of notice of entry of this 
dccisioii. 
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‘I’hc “[j]udicial review of an adniinixtrativc determination is coniriicd to the 
‘ f:;lcts and rccord aclduccd bcforc tlic agency’.’’ (Miittet- of’ Yiii-hoIwicgh I). Fmtzco, 
95 N.Y.2d 342, 347 [ZOOO], quoting Mattcr of’ Fanclli v. New Yoi-k City 
C.’oiiciliatioii & Appeals Roai-d, 90 A.D.2d 756 [ 1 st Dept. 19821). The reviewing 
court may not substitutc its judgiiient for that of the agency’s determinntion but 
must decide if thc agency’s dccision is stippoi-tcd 011 any rcasonablc basis. ( f i !u f t c ) r  
of C‘lc/tlcd)) -C‘i~lIct i  Storage Co. 11. Ruiii-d of‘  Elwtioti,s of‘  t l ic CitJl ., of- . NLW York,  98 
A.LI.2d b35,636 [ 1 st Dcpt. 19831). ( h c c  t’hc coi i r t  fin& a 1-atioiial basis exists for 
t 11 c ag c 11 cy ’ s de t c 1-ni i i i  at i o 11, its rev i e w i s cii ded . ( hln I ~ C J ~  o/’ Sz I Ili wit I Co iut I i‘j) 

Hut*tic:v.v RoL-Aiiig Assoc~inliotl, I~ic’ .  1’. G ‘ ~ ~ ~ s s P I * ,  30 N.1’. 2d 26!i, 277-278 1 I 9721). 
The court may only dccJarc an agcI~cy’s dctcriiiinatioii “ai-bitrary and capricious” if 
i t  finds that thcrc is no rational basis for tlic dctei-inination. (Mnltcr o/’Pc~//  v. H o w d  
of’Ediicniifioii, 34 N.Y.2d 222, 23 I 11 9741). Additioiially, if a penalty is impoxcd by 
the agency, “the satictioii must be upheld unless it shocks the juciicial conscicncc 
and, thei-efore, constitutes ali abusc of discrction a x  :t niattcr 01. law.” (Fcwthcrsfotic 
v. Ft-ciIico, 95 N Y 2 d  SSO, 554 [ZOOO]). 

A review of tlic rccord dcnionxtratcs that, in the procccdiiig before Rent 
Ad 111 i ii i s t ra t o r , sc v era I 3 6”’ S t ree t t t‘ i i  a i i  t s sul3 i i i  it ted roo i i i  co 11 n t i 11 To riii a t i CI i i  

contr*adicting that presented by Marbru. It further shows that IIHC‘R subsequently 
scnt M ~ b i - i i  11 Request for Additional In Ibi-nintion and that Marbi-ii then submitted 
a responsc. rIlic Rent Administrator’s 36‘” Street oi-dci- indicates that tlic ulliiiiatc 
rooiii CoLint dutei-mination was based on a review of these conflicting siibiiiissioiis. 

‘1’11 c C‘o 111 iii i ss i on cr ’ s sui? s eq 11 en t o rd e I-, denying M arb 1-11 ’ s 3 6 “’ S t rcc 1 PA R , 
rcilccts that the Conmissioner consiciereci the cntirc rccord and concluded that the 
R c ~ i  t A diii i i i  i s t ra to r pro per1 y de tcnii i 11 cd t 11 c pro f’cs s i o 11 a1 ten ants ’ s 11 a re of t lit: 
approved cost of MCl’s, bascd iipoli the percentage of space occupicd by thc 
profess i o 11 a1 ten ant 5:. 111 ~ iph  o I d i 11 g t 11 c‘ Re11 t Ad i i i  i 11 is t rat or ’ s clc t c1-m in at i o 11, t 11 e 
Co 111 111 i sx io 11 cr 11 o t ed t 11 at M a 1-13 ~ L I  had neglect cd to pro v i de t h e i 11 fo rinat i o 11 
conw-ning ct‘rtaiii professional teiiiints’ privato cnlrances to the Rent 
Administrator, a i d  that this inI’or*niation was thus beyond the proper scope of’ tlic 
Comiiiissioncr’s rcvicw. The Commissioner also found that “... tlic Relit 
Administrator properly determined that the clcvator upgrade iiiiired to the benefit 
of’ all lobby floor tenants, including professioiial tenants, as thc work impacts or1 
t hc in t cg 1-i t y of the premises w li cre i 11 s ai d p ro fes s i o l i d  est ab I i s 11 nicn t s arc 1 oc at ed . ” 
Accordingly, DHCR articulatcd a rational basis for denying M d m i ’ s  PAR. 
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Wlicrefure, it is licr-cby 

ORDEREJ) that D1 IC‘R is to issuc a dctci-mination OH Mat-hi-11’s PAR 
appealing DHCII’s March 22, 2007 35”’ Strcct oi-dcr ( C ’ x u  Lhcket No :  111 41 0003 
OM) wi t l i i i i  90 days of notice of entry (OK this dcuisiun; : i i d  it is fill-tlicr; 

This constitutes the decision and oi-del- of the court. All otlicr rclicl’rccliicstcd 
is deiiied. 

Datcd: Jaiiiiwy 20, 2008 
\ -  - 

EILEEN A. RAKOWER, 1.S.C‘ 
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