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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

PART 8 

WALTER ADAMS, INDEX NO. 116382/2000 

MOTION DATE 
Plaint iff, 

-against- 
MOTION SEQ. NO. 006 

GENIE INDUSTRIES, INC., and 
Defendant. 

The following papers, numbered 1 to 9,’ were read on this motion, pursuant to CPLR § 
2201 to stay executlon of plaintiff’s proposed Judgment pending scheduling of a hearing 
pursuant to CPLR Article 50B: 

PAPERS NUMBERED 

Notice of Settlement - Judgment .i,2 

Affirmation - Exhibits 

Bill of Costs - Affirmation - Exhiblts 

Order to Show Cause - Afflrmation - 

Affirmation - Exhibits 

Reply Affirmation - Exhlblts 

Cross-Motion: Yes 0 No . J 

3 

475 

8 

9 

Upon the foregoing papers, it is ordered that the  defendant’s motion, 

pursuant to CPLR 9 2201, to stay execution of p la in t i f fs  proposed judgment 
pending schedul ing of a hearing pursuant to CPLR Art icle 50B Is granted in part  

and denied in part for the  reasons set  forth below. 

’ Plaintiff submitted, without authnrizalion, a second rcply allirmation. It has lint been 
coiisi dered. 
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Backwound 

The plaintiff, Walter Adams, was a 28 year old construction worker when he was 

scriously injured and permanently disabled in a 12 foot fit11 from the platl‘onn o f a  lift on July 29, 

1999. The lift was manufactured by delendant, Genie Industries, Inc., and sold to Adam’  

employer 10 years earlier. Following a jury trial, which found the defendant manufacturer 

negligent and awarded damages to the plaintilf ol’over $2 million, both sides submitted post trial 

niotions sceking to set the verdict asidc. This Court denied defendant’s motion to sct the verdict 

aside and granted the plaintiffs motion to set asidc thc damages verdict unless the partes 

stipulated to incrcase the award: (1) for past pain and suffering from $100,000 to $500,000; and 

(2) for ruture pain arid suikring from $400,000 to $750,000. This Couirt’s Ordcr was arfirined 

by the Appellate Division on July 8, 2008. The parties stipulated to the increase in damages. 

Plaintiff served a proposed structured judgniciit with notice of scttlement aiid an 

attorney’s affirmation in support thereof. The proposed judgment providcd, in relcvant part, that 

Adams received $229,S91.37 in worker’s coinpciisation benefits, which sum was taken as a 

credit by the social servicc administration against the social service disability income paid to 

Adams. Adam netled, thercforc, $26,146.20 in disability paymcnts from the date of the accident 

to the date of thc verdict, which sum was dcductcd from the judgment. No in€omation was 

provided as to Adams’ continucd receipt of disability payments, if  any, and no deduction was 

rnadc for post-verdict and/or h i r e  payments. 

Adarns argucd that dcfendant was not entitlcd, as a matter of law, to a collateral source 

offset for future loss of earnings due to social security disability payments and refiised to providc 

requested authorizations for payments made to Adams and his family. Adams bascd his position 
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on defendant’s submission, at trial, or  expcrt testimony that Adam was capable olearning, 

without retraining, as much or more than he had before tlic accident. Although A d a m  submitted 

tcstiinony h i t  he would ncvcr bc able to work again, he argues that the dcfendant cannot meet 

the statutory requircnient that it submit proof, by clear and convincing evidence, that lie will be 

entitled to the continued receipt of social security disability payments if they argued that he could 

return to work. He argues iiirthcr that payinents made to his family are not available to derendant 

as an offset bccausc they belong to the family members and not to him. 

Defendant objccted to the proposed judgment’s fiiilurc to properly account for thc 

statutorily required offset o l  collateral source benefits from the social security admiiiistration and 

other disability payments to compensate for Adam’  past and future earnings. Defendant moved 

by order to show cause to stay execution ol‘ the proposedjudgment. The order to show cause was 

withdrawn upon agreeincnt that the judgincnt would not be signcd prior lo consideration of thc 

issues briefed hcrein. 

Discussion 

Under the common law, the “collateral source rule,” which is a nile of both evidence and 

damages, precludcd reducing a personal i1i-j ury award by the m o u n t  of any compensation 

received from a source other than thc tortfkasor. It was based on the premise that a negligent 

defcndant should not, in fairness, be pcnnitted to reduce its liability by the proceeds of-insurance 

or some other source to which that del‘endant has not contributcd. (Odm v Chemung Counly 

Indzis Dev Agency, 87 NY2d 81 11 9951) 

Over time, the Legislature has trimmed back the collateral source rule to permit offscts 
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against plaintiffs’ recoveries. In 1986, the Legislature enacted CPLR $ 4 5 4 5 ~  which provides, in 

r clcvaiit part: 

In any action brought to recover damages for personal in.jury ._. where plaintiff 
seeks to recover €or the cos1 of ._. loss of earnings or other economic loss, 
evidence shall be admissible lor consideration by the court to establish that any 
such past and fiiturc cost or cxpensc was or will, with reasonable certainty, be 
replaced or indemnified, i i i  wholc or in part, from aiiy collatcral sourcc, such as 
insurance (except for life insurance) ..., social security (except those beneGts 
provided undcr title xviii of the social security act), ... workers’ compensation or 
employee benefit programs (except such collateral sources entitled by law to liens 
against any recovery of the plaintilf). If the court finds that any such cost or 
expense was or will, with reasonable certainty, be replaced or indemnified from 
any collateral source, it shall rcduce the amount of the award by such finding .... 
[in I ordcr to find that any future cost or expcnse will, with reasonablc certainty, be 
replaced or indemnilied by the collateral source, the court must find that the 
plaintiff is legally entitled to the continued receipt of such collateral source, 
pursuant to a coiitract or othcnvise enforceable agreement .. . 
(,%e, Bryant v NYCHHr, 93 NY2d 592 19991) 

Sirice the intent of this slatute is to eliminate double recoveries, not to provide defendants 

with a windfall, only tliose collateral source payments that actually replace a particular categoiy 

of awarded economic loss may be used to rcduce the injured’s judgmcnt and a direct 

coiTespondence between the item of loss and the type o l  collateral reimbursement must exist 

before the required statutory offset may be made. (Id at 607) 

‘This Court finds that plaintiffs efforts to resist the requirements of CI’LR 54545c, 

cliaritably tcnncd “novel” by the dcfcndant, arc without merit. Thc statue cxplicitly enumerates 

its cxceptioiis. Social security disability payments and workers’ compensation are plainly not 

excepted. To the contrary, these payments, wliethcr paid to the plaintiff or to his wives and 

children, are explicitly intended to compcnsate for lost earnings. There is a direct 

correspondence between the jury award for past and future lost earnings arid these collateral 
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reimbursements, mandating that tlicy be statutorily offset against plaintiffs recovery. (Id) 

This Court notes with consternation that we are mere months away from the tenth 

anniversary of plaintiff s accident. It appears that both sidcs are responsible for this 

unconscionablc dclay, Eager as this Court is to bring Ihe matter to a conclusion, the absence of 

an accounting of, and o f k t  lot-, collateral sourccs of reimbursement past and future renders the 

proposed .j udgnicnt dcfcctivc. 

Con cl 11 s i  o n 

Accordingly, it is hereby 

ORDERED that plaintiff servc an amended proposed judgmcnt providing lor appropriate 

dfsets, in accord with this decision, from the date of the verdict and into the hture, within thirty 

(30) days of the date hereoc and it is further 

OKDERED that plaintiff submit, therewith, an accounting, in admissible form, of all 

paynicnts received by plaintiff and his l m i l y  from the date or  verdict to the datc licrcof; and it is 

further 

ORDERED that derendant submit a counter proposed ordci., if any, within fifteen ( I  5) 

days of service of plaintil‘r s amcnded proposed judgment. 

‘1’1iis reflects the decision and order of 

natcd: 
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